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International Law, International Relations
and Compliance

KAL RAUSTIALA
AND ANNE-MARIE SLAUGHTER

Commitments are 4 persistent feature of international
affairs. Disagreement over the effect of international
commitments and the causes of compliance with
them is equaily persistent. Yet in the last decade the
long-standing divide between those who believed
that international rules per se shaped statc behavior
and those who saw such rules as epiphenomenal or
insignificant has given way 0 a more nuanced and
complex debate. Regime theory, originaily focused
on the creation and persistence of regimes, increas-
ingly emphasizes variations in Tegimes and in their
impact on behavior. The legal quality of regime rules
is one important source of regime variation. At the
samc time the proliteration and evolution of interna-
tional legal agreements, organizations and judicial
bodies in the wake of the Cold War has provided the
empirical predicate and a policy imperative for
heightened attention to the role of international law.

Across many issue-areas, the use of law to struc-
ture world politics seems to be increasing. This
phenomenon of iegalization raises several questions.
VWhat factors explain the choice to create and use
imernational law? If law is a tool or method io orga-
nize interaction, how docs it work? Does the use of
international law make a difference to how states or
Jdomestic actors behave? These questions are increas-
ingly of interest to IR (heorists and policy-makers
alike. The core issue is the impact of law and legal-
ization on state behavior, often undersicod in terms
of compliance. While the distinction should not be
overstated, iegal rules and institutions presume com-
piance in a way that non-legal sules and institutions
do not. Law and compliance are conceptuaily linked
because law explicitly aims to produce compiiance
with it rules: legal rules set the standard by which

commliance is gauged. Bxplanations of why and
when states comply with international law can help
acgount for the turn to law as a positive pkenomenon,
but they also provide critical policy guidance for the
design of new institutions and agroements.

This chapter surveys the study of compliance in
both the imternational relations (IR) and interna-
tional law (I} literature.! Tn many ways, the com-
pliance literature is a microcosm of developments
in both fieids, and particularly of the rapproche-
ment between them (Abbot, 1989; Koh, 1997;
Slanghter Burley, 1993; Slaughter et al, 1998b).
For IR scholars interested in reviving the study of
interational law in their discipline, it was a natural
step to focus first on questions of whether, when
and how law ‘mattered’ to state behavior. For inter-
national lawyers eager to use IR theory to address a
host of theoretical and practical iegal problems, the
mechanisms of compliance were an equally natural
starting point. Indeed, it is a rare conference of col-
taborative project between scholars from both dis-
ciplines in which compliance is not the focus of at
ieast one paper. Future studies on compliance are
also tikely to prove an important empirical testing
ground for the value of theoretically sophisticated
isciplinary work. Our overview of theories of
compliance is thus in many ways 2 review of the
burgeoning body of ‘IR-IL’ scholarship.

ne first part of this chapter defines the concopt
of cornpliance, distinguishing it from the related but
distinet concepis of implementation and effective-
ness. We also focus primarily on cormpliance with
treatics, rather than wiih the broader categories of
rules that international lawyers term ‘customary
international law’. The second part reviews the
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major theories advanced by IR and IL scholars
through the 1990s, setting forth a chronological
account. Part three situates these theories in the
context of a typology of six different sets of vari-
ables that scholars from both disciplines have iden-
tificd as influencing the existence and degree of
complignce. Pert four reviews a range of morc
recent empirical studies of compliance, as well as
the results of cognate analyses of regime design,
legalization and the choice of hard law versus sofll
iaw. The chapter concludes by identifying a number
of open questions.

LoMPLIANCE AS A CONCEPTUAL
YVARIABLY

We define compliance as a state of conformity or
identity betwecn an actor’s behavior and a specitied
rule (?1sher 1931: 20; Miwchell, 1994: 3{). Some
analysts distinguish ° compgaﬁce , inn the sense of
conformity for instrumenial reasons such as avoid-
ance of punishment, from ‘obedience’, defined as
behavior resulting from the internalization of norms
{Koh, 1997; Kratochwil, 1989). For present pur-
poses, however, wo do not gauge compliance by ref-
erence to motivations. Compliance as a concept, in
our definition, is agnostic about causality.
Compliance is also not uniquely appiicable to legal
rules, though that is our focus here. Nor is the
impact of legal rules limited to compliance — as we
discuss below, legal rales may change state behav-
ior even when states fail to comply. The important
point to underscore is that most theories of compli-
ance with international law are at bottom: theories of
the behavioral influence of legal rules. Indeed, in
practice the line between theories of compliance and
{heories of the ‘effectiveness’ or impact of rules can
blur. We return to this issue bhelow.

Potitical scicutists have iraditionaliy not distin-
guished legal from non-legal rules or norms, or
have treated the difference as causally insignificant.
By contrast, most L scholarship treats compliance
with treaties and compliance with non-legally
binding commitments as driven %}y quite different
processes. Law gua faw, in this view, carries partic-
ular obligations and implicates special norms of
behavior and decision processes. However, IR
scholars are increasingly interested in distinguish-
ing iegal from non-legal rales, and IL scholars arc
increasingly interested in ‘soft law’ or non-legal
rules. Despite this convergence, an interdisciplinary
assessment of co*aplian\,c theory must be sensitive
to these disciplinary differences in conceptualizing
the dependent variable.

Compliance is distinct from, but closely related
to, two concepts that are increasingly important in
contemporary regime theory: implementation and
effectiveness (Victor ct al., 1998}, Implementation

[95]
el

is the process of putting international commitmenis
into practice: the passage of legislation, creation of
institutions (both domestic and international) and
enforcement of rules. Implementation is typicaily a
critical step toward compliance, but compliance can
occur without implementation; that is, without any
offort or action by & government or regulated entity.
If an international commitment matches current
practice, for instance, implementation is unneces-
sary and compliance is automatic. Compliance can
also occur for reasons entirely exogenous to the
agreement: econormic collapse in the former Soviet
Union, for exampie, has produced perfect, but coin-
cidental, compliance with many environmental
agreements. Or implementation may be thorough
but be overwheimed by exogenous, tncontrotlable
factors. Thus i"mﬂemema‘iiap is concepiually nei-
ther g necessary nor a sufficient condition for com-
pliance, but in practice is frequently critical.

Effectiveness is a concept defined in varying
ways: for example, &s the degree to which a rule
induces changes in behavior that further the rui
goals; improves the state of the underlying
problem; or achicves its policy objective (Keohane
etal., 1993: 7; Young, 1994: 140-62}. The con-
nection between compliance and effectivensss is
also neither nscessary nor sufficient. Rules or
regimes can be effective in any of these senses
even if compliance is low. And whiie high levels of
compliance can indicate high levels of effective-
ness, they can also indicatc low, readily met and
incffective standards. Many international agree-
menis reflect a lowest common denominator
dynamic that makes compliance easy but results in
a r}egh’gib}e influence on behavior. Here is the
source of the vexing question of the sigrificance
of high observed levels of comp*iauve From an
effectiveness perspective more compliance is better,
ceteris paribus. Bul regimes with significant
non-compliance can still be effective if they induce
changes in behavior. The key point is that the sheer
existence {or lack) of compliance may indicate
little ubout international law’s impact on behavior;
consequently, studies of compliance must be trans-
lated into normative prescriptions about institu-
tionzal design with great care.

Tur LITERATURE:
GeNEraL TaHZORIES 0F COMPLIANCE

A review of the IR and IL literatures on compiiance
can be organized into meny different narratives: the
progression of each discipline separately; the con-
junction of the two disciplines as captured by cross-
f‘uttﬁg analytical categories; the ways in which
each discipline responds to the other. We tell the
story chronologically, noting important work in
each discipline as it arises. The story is 2 bit longer,
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but ultimately more interesting and enli ghtening. At
times the two disciplines imteract dialectically; at
other tirnes they speak past each other. Increasingly,
IR and IL scholars are working collaboratively.

We skim the literature through the 1980s, noting
only the most visible features of the landscape, but
review the 1990s in greater detail. For much of the
Cold War, TL scholarship on compliance was part of
the larger project of demonstrating that ‘interna-
tional law mattered’ (Falk, 1968).° The standard
move, although it ook many different guises, was
to deny or downplay the relevance of a layman’s
domestic vision of law as something to be enforced.
Baforcement requires an enforcer, which the inter-
national system manifestly Goes mot have. Law,
however, can and does perform many functions
other than constraini.

The leading legal scholars of the Cold War era,
such as McDougal, Chayes, Henkin, Schachter and
Falk, ali developed accounis of international law
in which rales end institutions both vefiect and
sdvance state interests. The American Socisty of
[nterational Law sponsored a series of Monographs
on impottant international crises in which scholars
sraced the ‘role of internations! law’, not in deter-
mining the outcomc, but i shaping of facilitating it.
Looking back, many coniemporary scholars have
been fnclined to see writers in this period as making
a virtue of necessily: the Cold War froze interna-
tional faw in a primarily facilitative mode. In fact,
however, ruch of the scholarship during this pericd
laid the foundatior for the compliance theorics that
have dominated the debate in recent ygars.

How Nations Behave

Henkin first published his ceicbrated book, How
Nations Behave, in the late 1960s. As his title sug-
gests, he ranges well beyond law, embracing politics
and policy and explicitly focusing on the impact of
taw on behavior. He argued that nations behave
largely in compliance with internatioral law. Advan-
cing an argument COmMmMOn among 1L scholars,
Herkin suggested that norms of respect for iaw shape
decisions in myriad ways that often escape attention
because they are quict and routine. This produces
selection bias that causes critics to focus on the rare
cases of non-comptianoe rather than the overwhelrm-
ing cases of compliznce — hence kis famous apho-
risen that ‘it is probably the case that almost all
nations observe almost all principles of international
law and almost all of their obligations almost all of
the time’ (Henkin, [1968] 1979: 47; emphasis in
original). Vet on the question immediately posed by
political scientists — why do nations comply? —
Henkin is less clear. He invoked legal process
arguments to show how the nead for plausible justi-
fication and argument in international law — its
necessary procedural, discursive qualitics — bounds
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state behavior and systematically encourages states
1o move closer to the compliance end of the spee-
trum.? But he also claimed that a suite of factors —
reputation, reciprocity, nomm observation, domestic
politics and many others — weighs in favor of
compliance in almost every case.

This Hst of factors influencing compliance is
remarkably Tich. It is t00 rich, however, to yield a
clear theory of why and when siuies do and do oot
cornply. Henkin offored instead an argument of
compliance, coupled 1o a wide-ranging bs gely
unweighted analysis of relevant factors. None the
less, his work set the standard of the period and
remains a touchstone for compliance scholars.

Replacing Law with Regimes

1n the 1980s American political scientists rediscov-
ered internstional law under ihe banmer of regime
theory.! The famous ‘Regimes’ volume recapifu-
lates many of the functionalist and constructivist
insights advanced by [L schofars in the 1960s and
1970s.° On the oiher hand, to give IR scholarship its
due, Adfter Hegemory and its progeny formalized
and systematized many of the insights generated by
the international lawyers. Regime theory was genu-
inely a theory, or rather 2 coliection of theories. Tt
assumed that compliance with infernational com-
mitments was possibie, even likely. States would
only establish regimes when it was in their long-
term interest to cooperate. They thus needed mech-
anisms to prevent shori-term defection at the
expense of other states. But once assured that other
siates were cooperating and complying, each should
perceive its own interest in following suit.

Regime theory flourished through the 1980s, as
schoiars demonstraied its applicability to security
issues as well as economic probiems and expanded
the repertoire of causal mechanisins through which
regimes facilitate cocperation. The initial focus,
however, was more on regime formation than
impact. Nevertheless, a divide between rationalist
and constructivist approaches to compliance was
already emerging, one that would become muc
more apparent in the focus on regime compliance
through the 1990s. Early constructivist scholars
emphasized mechanisms that drew on the norma-
tive power of rules and the importance of shared
knowledge and discourse in shaping identity and
interests {Keohane, 1988; Kratochwil, 1989).
YWhile constructivists in IR have not generally
tackled compliance per se, they are starting 1o
(Checkel, 2000; Risse et al., 1999). From a construc-
tivist perspective, compliance is fess a matter of
rational calculation or imposed constraints than of
internalized identities and norms of appropriate
bchavior. It is a line of theory that is particularily
congenial to many IL scholars; we discuss this
linkage further below.
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Legitimacy Rules

By the end of the 1980s, IL scholars were finally off
the defensive of the Cold War years. A decade
of obsession with ‘regimes’, coupled with the fali of
the Berlin Wall and the promise of a new era
of global cooperation, crested an opening for a new
scholarly focus on the particular properties of law.
Speaking for the intemafional legal profession,
Franck proclaimed that ‘we are in a post-ontologi-
cal era’ (1992}, Freed from the need to demnonstrate
the existence, much less the relevance, of interna-
nial law as law, he set forth a bold argument about
compliance and legitimacy (anck 1590).
Franck’s central thesis was that ‘in a community
organized around rules, cormpliance is secured — to
whatever degree it is — at least in by the per-
ception of a rule as legitimate by those to whom it
is addressed’ (1988: 706). Dcspite this prefatory
hedging of dependent and independent variables, he
presenteqd the theory as a general theory of compli-
gnce in which legitimacy is ithe crucial causal
factor. The legitimacy of rules exerts a “compliance
pull” on governments that explains the high
observed levels of compliance of international law.
This notion of compliance-pull, rather than compli-
ance itself, is actuaily the dependent variable of the
analysis. Franck defined legitimacy in tﬂm‘;ﬁ of fou
elements. Textual determinac y relers § o the
and transparency of the com ent itself. This is
not simplicity per se; rather, it le must be able 1o
‘communicate its intent’ in specific situa-
tions. Symbolic validation is the communication of
aythority through =zl or regularized practice.
Coherence refers to consistency in application and
in context with other rules. Adherence means the
degree a rule fits within the normative hicrarchy of
rules about rule-making, or sccondary rules, in
Hart’s influential schema (Hart, 1994). Together,
these four charactcristics determine ‘right process’.
Right process, by creating the perception of legiti-
macy, in turn determines the compliance pull of a
T Ullirnately, the theory claims a chain
{or cycle} of causation between right process and
state behavior. Legitimacy determines compliance
pui but compliance pull is aiso the measure of
timacy. Whilc influential in IL circles, Franck’s
thory faced criticism from IR scholars: from a
rationglist-instrumentalist perspective, the argu-
ment is csse ﬂu&iiy circular (Keohane, 1997: 493).

iC.

pliance is its focus on rule-making processes, and
the qualities of rules themselves, rather than on
rational, strategic interaction. Whiie Franck did not
explicitly engage the then-emerging consiructiv
literature, his argument 1s quite consistent
many construciivist assumptions and insights. The
theory of state behavior embedded in legitimacy
theory is non-instrumental: rather than game theory
or bureaucratic politics, Franck invokes theories of

iecgal process and obligation. The recurring image is
of international society rather than cooperation
under anarchy.

Compliance with International
Court Decisions

: the end of the Cold War both international and
courts and fribunals proliferated
(New York University Journal of International Law
and Politics Symposium, (9993.° Mombers of the
internaticnal community creatcd war crimes iri-
bunals for Rwands and Yugoslavaa, negotiated an
international criminal court and added a standing
Appeliate Body and new dispute seitlernent rules o
the World Trade Organization. lmplicit in these
moves to create new judicial institutions was &
belief that legal decisions are distinctive; that law
pr\wsdvs a way to engage complex pol‘ticai 1SSUCS
in a more neutral, less overtly power-laden, and
perhaps more predictable manncr. Some cxisting

iudicial bodies also saw their role and power grow

in the 1980s and 1950s. One of the most signiticant
and interesting exampies was the I Juu?eaﬂ Court
of Justice {ECJ}. This global turn to judicial bodie
spawned a wide-ranging literature, with many
implications for compliance theory.

In Burope, 1992 marked the complction of the
single market in the BEuropean Community; the
accompanying hoopla refocused attention on
the process and mechanisms of European inlegra-
tion. The ECJ, a key player in this process, was
credited by some with having ‘constitutionalized’
the Treaty of Rome and laid the legal foundation for
the single market. Legal scholars and judges such as
Stein, Weiler and Mancini offered detailed and pow-
erful accounts of how the ECJ had gradualiy secured
compliance with its judgments and created a far
more powerful role for itseif than the founders of the
Community had ever envisaged (Mancini, 1989;
Stein, 1981; Weiler, 1991). Political 8 stg such
as Garrett and Weingast, on the other hand, por-
i the BECJI as the relatively docile creature of
terests {Gaﬁe% and Wei ngast, 1993).
ghter’ and Mattli, wyer and a political
scientist, drew on the egaf terature in developing
{(or reviving) a neofunctionalist account of compii-
ance with supranational judicial decisions. They
argued that the BCJ had adroitly built bridges
between supra- and sub-national actors, ursaiud
illover of varicus kinds, sad explcited its nom
nally apolitival characier (o insulate itself from
direct political interference. The result was that
European governments could not ignore or reject
BT decisions without countering their own courts
and thus cpening themselves to charges of flouting
the rule of law domestically (Burley and Mattli,
1993). Garreit countersd with further evidence of
both rational expectation on the part of state actors
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and apparent acquiescence on the part of the ECJ;
the resulting dcbate extended for several years
{Garrett, 1995; Mattli and Slaughier, 1995, Garrett
et al,, 1998; Matth and Slaughter, 1998},

The key issue in this debate was the extent to
which the BEC! had engincered greater compliance
with its decisions relating to the Treaty of Rome and
subsidiary Community legislation than the member
statcs either expected or desired. Proponents of this
view em;mas%z'ad dornestic linkages as the key causal
mechanism in fostering compliance — links between
the ECJ and domesiic litigants and courts. Scholars
such as Weiler, Stone Sweet and Alter developed dis-
tinctive variants of this basic explanation, explonﬁg
the motives of domestic courts for engaging in such
linkages, cross-national variation, and variation
among different types and levels of courts in one
country (Slaughter et al, 1998z; Voic k, 19597,
Weiler, 1994).%

At the same time, the study of compliance with
supranational court decisions has extended well
beyond Europe o issue-areas such as human rights,
trade and the environment. In 1997 Helfer and
Slaughter distilied the experience of the ECJ and
the Fa*opean Court of Human Réghi’ in terms of
three sets of factors that appear to have contribi
10 the effeciiveness of those two tribunals (H
and 8 auggwr, 1597). A number of iegal scholars
have applicd the ‘checklist’ developed in this article
to other tribunals, such as the Inter-American Court
of Human Righis and the NAFTA Commission on
Environmenta! Cooperation {Xnox, 2001). Other
more general theories of effective supranational
adjudication highlight features of imstitutional
design such as judicial independence, access by
private Htigants, the degree of ‘embeddednsss’ in
domestic az:d transnational society, and the reliance
on progressively linked caselaw (Keohans et al,
2001; Schneider, 1998; Stone Sweet, 1999, 2000}.

Among international courts other than the ECJ,
arguably the most widely studied and influential is
that of the GATT/WTO system. The number of dis-
putes before GATT/WTO panels has increased dra-
matically since the late 1970s, and the creation of
the WTO substantially legalized the GATT dispute
process. Two leading trade law figures, Jackson and
Hudec, have long debated the impact of legalization
on compiiance with GATI/WTO decisions, prefig-
uring the broader studies of legalization now under
WAy Z1TH 1R acholars. Juckson {and many others)
insist that the steady shift to more formal rules and
processes in GATT éispats’ resotution, cul %r-atirxg
with the WTO provision that panel decisions be
automatically binding, has enhanced compliance
with those decisions and hence the effectiveness of
not oniy the dispute resolution process but the trade
regime as 2 whole. Hudec, on the other hand, agrees
that legalization of the dispute process aliered com-
pliance, but chalienges the view that further legali-
zation will have any impact {Hudec, 1999).

Whether the WTO has struck the appropriate
balance and achieved ‘optimal legalization” is now
debated by IR and [L scholars alike (Barfield, 2601:
Goldstein and Martin, 2001}, Part of equation 1;
the impact of legalization on compliance. As TEnY

ave noted, non-compliance with WTO rulings is
fikely %o remain a problem so long as the system
permiis long delays between bringing suit d"ld a
final ruling and so long as the cor pensatic
may be authorized is limited to plaintiff’s ‘damages’
rather than defendant’s gains. Why, when and how
the WTG — and the GATT before it — produses
compliance with rulings remain critical guestions
that have been taken up by many scholars interested
in compliance and the role of law; we discuss some
of the current research below.

L\/Ian} readers are likely fo draw an immediate
and instinctive distinction betwesn compliance with
the decisions of international tribunals, whether
courls or arbitral panels, and compliance with more
generai imternational rules. Differences certainly
exist — tribunal decisions are targeted toward spe-
cific parties in a specific dispute; the background
coniditions that uitimnately gave rige to some kind of
adjudication may suggest that the partics cither are
particulariy likely or particularly unt
{they may be exhausted or they may have just
begun to fight]); the decisions may or may not have
wider precedential valuc. On the other hand, given
that com;‘ii'&nce with domestic law is often mea-
sured e first instance by a willingness to com-
ply with the decisions of domestic courts, the two
types of compiiance are clearly deeply related in
many ways. Thoy may both be the product of 2
deeper variabie, such as a more general predisposi-
tion to uphold the rule of law, or they may reintoree
one another. One of the challenges {or future com-
pliance research is to sort out some of these simi-
larities and differences.

Theorizing Across the IR-IL Divide

In 1993 Chayes and Chayes published a general
theory of compliance in International Organization
{Chayes and Chayes, 1993). The theory was ‘man-
agerial” in that it rgjected sanctions and other “hard’
forms of enforcement in favor of collective man-
agement of (non)performance. This approach tisd
together many themes in the IL literature with
insights from TR theory. Managerialism begins with

se that states have a propensity to comply
wi i ] unitments, This propen-
sity stems from three factors. First, because interna-
tiona! legal rules are largely eandogenous, an
3381,‘}1’{3‘{50"‘ of rational behavior predicts that states
have an interest in camp tiance with rules.® Second,
compliancs is efficient {rom an intemnal, decisional
perspective. Once a complex bureaucracy 1S
directed to comply, explicit calculation of costs and
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benefits for every decision is itself costly. The
agrecment may aleo create a domestic bureaucracy
with & vesied interest in compliance. Third, extant
norms induce 2 sense of obligation in states to
comply with legal undertakings. This semse of
obligation, managerialists argue, is empirically self-
evident in state behavior, particularly the ‘time and
energy ... [that states devote] to preparing, negoti-
ating, and monitoring treaty Oblégaﬁom’ (Chayes
and Chayes, 1993: 186-7). Following Henkin,
Chayes and Chayes conceive of compliance as a
continuum with the ap%foprlate or tolerable |
compliance set through an interactive, sometimes
tacit process. The Anti-Ballistic Missile regime, for
example, tolerated several installations by the
Soviet Union that skirted, if not crossed, the margin
f compliance, yet were not fully challengad by the

Jrited States. While instances of non-compiiance
clearly occur, the key managerial claim is that they
are generally inadvertent. They result from state
incapacity ©r serious resource corzs*rziﬁ‘is; from
interpretively contestable treaty prov;sxoris, mean-
ing that the commitment itself is ambiguouy; or
m unavoidable or unanticipated time lags
bhetween commitment and performance. For these
reascns the managerial model ms been dubbed the

‘no-fault’ theory of compliance.””

Prescriptively, Chayes and Chayes’s theory of
compliance suggests several ways to improve com-
pliance. For example, ambiguity can be reduced
tharough morce specific rules (though specificity may
come szt the price of increased bargaining cosis).
Agreements can promote compliance by incorpo-
rating 2 transparent information sysiem, with trans-
parency referring to the adequacy, accuracy and
availability of information sbout policies and
actions of other states (Finel and Lord, 1999;
Mitchell, 19983, Extensive review of performance
can create asstrance among the parties. Assistance,
either technical or financial, can help put non-
compliani siales back on track. The overall focus
should be non-confrontational, forward-looking
and facilitative in nature. As Chayes and Chayes
note, many of their prescriptions are already com-
mon dlpi\;mauc practice.! But managerialism pro-
vides a synthesizing theory that justifies and draws
thems together into a coherent whole.

‘On Compliance’ and later The New Sovereignty
{aunched an important and heated debate about the
sources and significance of compliance at a time
when IR and IL theorisis were increasingly ialking
to onc another. In a trenchant critique, Dowans,
Rocke and Barsoom advanced what is someiimes
called the political economy or enforcement theory

{compliance. This theory emphasizes the strategic
dimensions of cooperation, the central role of
enforcement, and the endogencus quality of rules
and institutions (Downs, 1998; Downs et al., 19963,
Of central importance to the political economy
approach is the relationship between enforcement

and the nature of regime commitments — specifically,
their ‘depth’. As regimes despen, demanding greater
changes from the status quo, the gains from cooper-
ation grow. Yel incentives to %e‘za‘ve opporiunisti-
cally — to violate the agreement — also grow. Deeper
agreements as a result require correspondingly
harsher punishments to deter non-compliance and
sustain coopcration.

Thus enforcement theory suggesis that much of
the evidence of high compliance with international
law is merely indicative of the ‘shaliowness’ of
many international agreements and should not be
generalized to more dem&ﬁdiﬁg cascs. As Downs,
Rocke and Barsoom put it, the empirical findings of
the mamgerﬁai school ‘are interesting and impor-
tant but ... its policy inferences are dangerously
contaminated by sclection problems’ (1996
379-80). In deeper, more demanding cooperative
regimes, the dJomestic interests affected and the
costs and benefits involved arc more significant,
and, they argue, the deepest regimes have in fact
used the most extensive enforcerent systems. The
precise level of enforcement can be understood
based on state incentives. In the GATT, as noted,
sanctions for non-compliance comrespond to the vic-
tim’s losses, rather than the defector’s gains. If
enforcement is the key to compliance, Downs and
Rocke argue, this provision ‘guarantees that
[GATT sanctions] will not function as an effective
deterrent’ (1995: 134). Yet they argue deductively
that these weak sanctions make sense when the
power of informational uﬂce#air“y about domestic
dernands for nor 3-\,5‘*}‘3}31 ance {in this context, trade
proteciion) is taken into account. If domostic
demands for protection were fully Zkilowa ex ante,
they could be incorporated imto the agreement
itself.?? Tnsiead, moderaic sanctions preserve the

overall cooperative system while permitting some
politically necessary acts of non-compliance.”
Thus a domestic atiribute — uncertainty about
doemestic demands for non-compliance helps
determine the level of enforcement and hence the
oi)acrved fevels oi compliance. The politically
1 regime, in this case, is onc with some
E;aﬁce,“

The debate between managerialists and enforce-
ment theorists is important and ongoing. It has deep
roots; at its heart it reflects a fundamental division
about the nature of law that permeates domestic as
well as international jurisprudence. Law can be
understood as rules and as process; it can be
embraced and enforced; it is both an instrument of
s makers and an autonomous entity.

Political scientists all too often assume a rela-
tively flat and formal conception of law, at least
when contrasted with the complexity and range of
lawyers’ understandings of law. At the same time,
however, political scientists are often less con-
strained than lawyers in challenging those under-
standings and demanding empirical evidence. As
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the management-enforcement debate demonstrates,
the clash of different understandings can yield very
differens policy implications; it also invites onlook-
ors 1o determine which empirical situations best fit
which model. And it y%fslds a very rich agenda for
further research.

Norms and Compliance

in the 1990s the rise of constructivist theory dove-
tailed with work by legal scholars long interested in
the normative basis of compliance {Checkel, 1999),
Both strands of research built on or reflected carlier
ireatrnents of the role of norms and law, in particu-
lar the work of the English School scholars, such as
Buil (1977), and early consiructivisis such as
Kratochwil (1989) and Ruggie {1973). Much IL
scholarship echoes the flavor and ontology of con-
structivist theory. Franck’s legitimacy theory sug-
gested that staic bchavior is determined not by
rational calculation but by norrmative processes and
specifically legitimacy. Even managerial theory
siresses the key role of norms of behavior and the
social context within whick non-compliance is
addressed. In these norm-oriented theories enmesh-
nent in a legitimate, iterated, transnational process
of legal production and interpretation cabins staie
behavior vis-d-vie international law.

A more recent exemplar of this approach is
Koh's theory of ‘obedicnce’ with international law.
Obedience is rule-induced behavior caused when a
party has ‘internalized [ rn and incorporated it
into its own value systern’ (Koh, 1997, 199%: 628).
Thus obedience is compliance motivated not by
anticipation of enforcernent but via the incorpora-
tion: of rules and norms into domestic legal systems.
Incorporation in turn sterns from what he terms
“transnational legal process’. This transnational
legal process has three sequential components:
interaction, interpretation and internalization. States
cornply with or obey rules because of variations in
this process of internalization. Full internalization
produces obedience rather than simply compliance,

Ultimately, Kob’s definition of obedicnce
conflates the theory’s independent and depeadent
variables — internalization defines obedience but aiso
explains it — limiting the power of the argument. As
a result, rather than cxplaining why and when states
follow international rules, Koh instead describes an
empirical pathway to obedience — or, more precisely,
a pathway o norm incorporation into domestic
- and details the ways in which transnational
actors and practices influence this process.

In some cases internalization involves slow
acquiesscnce to an emerging standard governing a
coordinatior: problers, as was the case with US
ddopélon of elements of the Law of the Sea
Convention. The most theoretically interesting
instances of internalization, however, begin with

norm enirepreneurs and issue-networks {Keck and
Sikkink, 1998; Nadelmann, 1990). These trans-

national actors require stages upon which to interact —
what Koh terms ‘law-declaring fora” — and it is in
18, fegistatures and international organi-
zations that an interpretive community develops.
Once such a community construes a norm and {Inds
statc in violation, ‘a complex process occurs,
whereby ma.,rnatlonal legal norms seep into, are
mtemgl;zei and become embedded in domestic
cal processcs’ {oh, 1996: 205).
s argumeni closely resembles the ‘spiral model”
of human rights norms develoged by Risse, Ropp
and Sikkink (1999).

A corz implication of Koh’s argument is that
compliance is driven by the efficacy of domestic
faw; what creates compliance with an international
rule is its transformation into a domestic rule, Wh
this analysis seemingly puts domestic politics and
insiitutions in a central position, Kok argues that the
ess of internalization dcgmda primarily
on the characteristics of the rule in {gdestlon, not on
domestic attributes of the state in question. As other
commentators have noted, doing so downplays 2
potentially major explanatory variable (Kcohanc,
1998}, And because he does not look at compliance
and non-compliance comparatively, Koh cannot say
when nom-compliance should occur or what the
optimal response should be. Yet his analysis has
been influcntial, perhaps because, with its focus on
‘obedience’ and internalization, it taps intc the
widespread belief that compliance with lcgal rules
is qtzalilalive;y different than compiiance with other
sorts of rules or standards and cannot be captured
through rational choice or strategic analysis.

Cur broadly chironological review of the literature
through the 1990s reveals a number of vigorous
debates and pleaty of propositions for empirical
testing. It also reveals growing links between the

discipiines. Currently, a small but increasing number
of legal scholars are drawing on IR gﬂradiﬁ s o
refine their analyses {Slaughter, forthcoming}; IR
theorists are looking to IL scholarship for data,
hypotheses and empirical insights. Fr the per-
spective of IR theory, it may be tempting to dis-
count many of the arguments and analyses put
forward by IL scholars on the grounds that they are

msufficiently rigorous or metﬁodo;amvazly flawed.
Lawyers similarly often dismiss much of the IR lit-
erature on the grounds that it is impenetrable and
largely frrelevant e pressing practical problems
lawyers observe. But both sides risk losing the
forest for the trees.

IL scholars are often more creative and insightfisl
in conceptualizing what they ex;)e‘;‘ience both as
scholars and as working lawyers. T ﬂey may not test
the thecries they gencrate; the theories themselves
rmay also be mmfﬂczanﬂy spwmeé Nevertheless,
they generate new ideas, new hypotheses and sharp
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znalyses of what they observe. IR scholars, on the
other hand, often seem more focused on working
out rnodels than grappling with pressing policy
@uestloﬁs — over the short or long term — con-
onting states in the international system. Yet their
g:faézaed skepticism, insistence on specifying pre-
cise causal relationships, and determination to exam-
ine as wide a range of cases as possible to avoid
generalizing from a very particular set of particulars,
challenge IL scholars in productive ways.

ComproNeNTs 0F COMPLIANCE

The coﬁtsﬁporary {’y of compiia;"ace is be

br‘SO}‘SCS more a'ﬁermsﬁ:z:‘linaff Some
compliance, particularly but not exciusively those
develuped by lawyers, mix multiple types of vari-
abies. The advantage of these approaches is their
potential for multicausal synthesis; the disadvaniage
is the difficulty of dis"n{aﬁgémg and weighing the
relative importance of different variabies. Disaggre-
gating compliance theories inlo their component
parts should help sharpen and refine them for empiri-
cal testing, not necessarily o exclude or disprove the
impact of particular variables but to understand bet-
ter how they interrelate (Finnemore snd Sikkink,
1998: 909-—15; Moravesik, 1997: 541-7).

To clarify the causal basis of many of the theories
we have reviewed, we cluster potential explanatory
variables under six broad comceptual categories:
problemn structure; solution structure; solution
process; norms; domestic linkages; and international
structare. We describe these categories briefly and
tustrate them with examples drawn from the
theories reviewed above. Althoug ﬁﬂse categories
are not mutually exclusive, they provide a templ
1o help situate and cormpare different theories. They
also provide an overview of the breadth of possibie
influences on compliance as a whole.

Problem Structure

The category of probicm siruciure encompasses
ategic interaction and the naziure of the under-
‘/Ei‘g substantive probicm At the most basic level,
incentives to comply in coordination games differ
from those in collaboration games. Similarly,
sroblems that involve smail numbers of statcs may
dampen the public goods nature of enforcement
efforts and thus enjoy higher levels of compliance
than comparable multiiateral agreements. Some rei-
evant behaviors are more transparent than others,
aliowing them to be more casily monitored. The
regulatory scope and commplexity of the underlying
problem can also influence the capacity to comply
and hence the likelihood, cereris paribus, of

wn
b
&

observed comp‘;iaﬁce. Compliance with the
International Whaling Convention, for example,
which requires littie actior; by most states, qho" 1d
be higher than compliance v
agreements, which require perv
domestic regulation action.

To illustrate, both managerial and enforcement
approaches emphasize variables of problem struc-
iure, notwithstanding their many differences. They
share a common focus on explicit treaty comumit-
ments in regulatory arenas marked by collaboration
games, domestic—international interactions and
complex sccial learning. Issuss such as trade, arms
contro! and environmmental proiection are marked by
the complex nature of the underlying problems, the
regulation of diffuse, privaie aciors, and the inter-
section of pre-existing domestic regulatory regimes
and nascent international regimes {Raustiala, 1997).
From an enforcement perspeclive, the nature of the
necessary enforcement institution flows from the

natare of the problem: the typs and degree of coop-
eration that must be achieved. Ma nagyndl%s*s share
this emphasis; they simply disagres on mpact
of the problern structurs. They reason that failures
to comply ure not dug to the depth and severity of
the demands imposed and the resulting domestic
opposition, but rather to the capacity to cornply and
ent understandings of what compliance
es. They would thus design very different
institutions to address these problems.

Solution Structure

1 structure, closely related o problem siruc-

mprises the specific imstitutional design
reament, such as the nalure and content
of the primary rules of behavior, the empioyment of
punitive measures, 0r the use of capacity-building
programs. These design elemenis range widely. For
¢, conduct mics can be more or less specific.
The activity that is chosen as the primary focus of
reguiation can be more or less transparent and hence
more or less monitorable (Mitchell, 1998}, The
choice of rules can raise the costs of compliance or
tower them; for example, the choice of tradabie
poilution permits in the Kyoto Protocol on climate
change mey iower aggregate compliance costs com-
?;)azef% to discrete, non-transferable poliution targets,
thereby promoting compliance.

The debate over compliance with ECJ decisions
illustrates the ntersection of problem structure and
soiution structure variables. Garrett and his co-
authors argue that states faced the problemn of how
t0 deepen integration among themselves — a
problem of deep cooperation — and deliberately
granted power to the ECY as a pre-commitment
mechanism to help ihemn overcome predictable
obstacles to achieving their long-term goals. Given
the problem structure, the ECJ was an ideal solution
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duc to the tradition of judicial independence and to
the likelihood that national courts would enforce ECJ
judgments. Mattli, Slaughter, Alter, Stone Sweet,
Weiler and others generally agree on the diagnosis of
the problem, but would point out that some stales
were prepared to commit themselves more whole-
heartedly than others and that they all expected the
ECJ to function more like an international court,
without ditect means of enforcing its judgments.
These authors argue that compliance with EU rules is
much more a [unction of solution structure, dut in
ways unanticipated by member states. Creating the
ECJ, and specific rules aliowing national cousts 1o
sand cases involving EU law to the ECJ for decision,
et the ECT build an independent power base through
links to domestic courts and constituencies. 1t also
served to transform many political disputes into legal
disputes, thereby harnessing the symbolic and practi-
cal impact of legal discourse.

"

Solution Process

Solution process encompasses the methods by
which the cooperative solation is developed, and
the qualities of the processes by which the institu-
tion operates. The inclusiveness, fairmess and per-
ceived legitimacy of the process of creating
collective rules may influence the degree thai states
or other actors accept and internalize those rules.
Theories employing process variables of this typc
are largely found in the legal literature, but these
theories often draw upon a societal conception of
international celations well developed by the
English School.”’

IL. scholars have long emphasized the ways in
which the legal discourse created by a treaty and
developed within an international institution cstab-
lishes a common language and sharcd assumptions
that can gradually coniribute toward a comunon
interest in resolving problems of compliance
(Chayes and Chayes, 1995). This ‘construction’ of
common interests through repeated interaction is
the causal mechanism for how legal process affects
state behavior. Kok makes this argument explicitly,
drawing on consiructivist IR literature and focusing
on {ransnational rather than international legal
process. States come to0 obey through changes in
their perceived interests over time, changes that
occur due to enmeshment in & transnational process
of legal production and legal interpretation.
Legitimacy theory is similar: many of Franck’s key
variables relate to the process by which the legal
rule is developed, and his overarching claim — that
compliance stems from the legitimacy derived from
‘right process’ — is fundamentally & solution process
argurment. More recent work in IR theory focused
on deliberation and argument also reflects, to the
degree it engages with compliance issues, solution
process variables.'®

Norms

Under this broad rubric are variables focused on the
strength and quality of interna 21 norms. The
adoption or incuication of new norms within states
may lead to changes in state interests, identity and
behavior, Because norms are collective, the role of
socialization looms large in many norm-based
accounts and hence there is substantial overlap with
the previcus category of solution process.
Constructivisis acknow e that siates may comply
with notmns instrumentalily, “to demonstrate that they
have adapied to the social environment’ (Fianemore
and Sikkink, 1998: 903). But states algo operate in
part by figuring out, or being socialized toward, the
‘right thing’ in a particular or general context. In
other wotds, they may follow a logic of appropriate-
ness rather than one of consequences (Finnemore
and Sikkink, 1998: 888; March and Olsen, 1998).7
Socialization iy the causal mechanism or pathway
through which norms operate; sccialization, in turn,
results from long-term participation

more influence than others; they are more likely to
be tnternalized, more likely to trigger justifications
ia the event of deviation. Why?

For a norm-based theory the answer must lie in the
properties of norms themselves: both in their sub-
stantive character and in whether they arc legalized
or not, and to what degree. Mainstream legal analy-
ses argue that the status of a commitment as law
impliicates norms of obligatior fiowing from the spe-
cial role of law as an ordering principle within soci-
eties.”® Emblematic is the stalement in a leading legal
treatise that ‘the fact that the USA has promised by
treaty to defend the European members of NATO
against ... aitack means that the USA is more likely
10 honor its promisc than it would have been in the
absence of a legally binding promise ...° {Akehurst,
1993: 5, ernphasis in1 original). Non-compliance with
legal norms usually eniails particular forms of justifi-
cation. This justificatory discourse can bound the
range of possibilities and alter the costs of non-
compliance. One can point to seemingly effective
non-binding agreements, such as the Helsirki Final
Act, 1o challenge these claims, but the formal or infor-
mal nature of international agreements may have dif-
ferent causes and consequences for compliance.™®

As discussed above, Franck and Koh take norm-
based analysis a step furthor, suggesting that
compliance-inducing properties vary even among
legal rules. Thus, Franck argues, drawing on hi
legitimacy theory, that each legal rule or obliga-
tion has ‘an inherent pull power that is indepen-
dent of the circumstances in which it is exerted,
that varies from rule to rule” {1988: 712).
1y, Koh's transnational legal process theory
posits that the effectivensss of internalization
depends primarily on the characteristics of the
rorm or rule at stake.
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Domestic Linkages

A growing nmumber of compliance theories empha-
size structural links between international institu-
tions and domcstic actors.” This 1iﬁkage can
operate in at least three distinet ways. S
tions are designed to be enforced through the p*‘{w%—
sion of access 1o domestic actors who have an
incentive to promote enforcement. Second, the
operation of the agreement or regime may itseif
alter the preferences or power of domestic actors,
promoting or inhibiting compliance. Third, some
theories look beyond fvidual domestic actors
and link the likelihood of establishing such mecha-
nisms and making them work to the political and
iegal systems of participating states.

Several of the theories rcviewed above rely
strongly on domestic linkages, as do analyses of
different 1ssues in world politics that do not present
themselves as theories of compliance but provide
reievam iﬁsigh{s Mattli and Slaughter, following

Weiler, emphasize both the ability of the ECJ to
\,V:,;{)p links w > Buropean
lower courts’ willingness to interact with the ECJ.
Alter has subsequently challenged the uniformity of
this willingness, but relies cqually e impor-
tance of domestic actors to overall compliance lev-
eis (Alter, 1998, 2001). Many scholars also point to
the desire and capacity of individual litigants to
seek remedies in supranational tribunals and moni-
tor the results. More generally, Kok’s entire theory
of transnational legal process depends on ihe IRCOT-
poraticn of international obligations infc wans-
national and from thence domestic lcgal processes.
Closing the loop, Helenn Milner’s work on protec-
tiomism in advanced industrial siates suggests that
international regimes may create changes in the
preferences of domestic actors that lead to greater
incentives for compliance (Milner, 198§,
Moravesik, 1997). In short, shifis in the preferences
of societal actors, whalever the proximate cause,
can in turn shift the compliance preferences of
governments.

Yet under what conditions are such linkages to
domestic actors, with their associated effects, possi-
eorists must ook to & range of domes-
tic factors: political, lcgal, economic, social and
cultural. Matili and Slaughter argued that an impor-
tant factor in explainéng relative compliance levels
between the ECJ and other supranational tribunals
is the ability of the ECJ to hook into domestic rule
Buropean govermments cannot
flout the judgments of domestic vourls that incor-
porate an ECJ ruling without risking the subversion
of the entire domestic legal system {Alter, 1958
1343, Such opgori"ur;i%%@s Qifﬁ?‘fiy do not arise with
supranational unals exercising jur isdiction over
states without & strong domestic rule of taw tradi-
tion. Helfer and Slaughter generalize these claims
to ail supranational tribunals, noting further that at

5

)

least in the human rights context, siates wit
dommestic legal systems premised on a commitment
to the rule of law generate the types of cases that are
well-suited for supranational tribunais {Helfer and
Slaughzer, 1997: 333—4).

An even further step is to posit a more general
relationship between domestic regime type or insti-
tutions and propensity to comply. Slaughter, fol-
iowing Ke e and Nye, Henkin, and Doyle,
argued that legal relations among liberal states are
kely to be different than relations among non-
liberal states or between liberal states and non-lib-
oral states {Slaughter, 1995).*' She defined ‘liberal
states’ as states with some form of representative
democracy, a markel economy based on private
property rights, and constitutional ;‘)I‘OT@J’,}OES of
civil and political rights (19%5: Si??i) 2 Raustial
and Victor suggest that, at least in environs
cooperation, liberal states appear miore likely U
iiliberal states to create and pariicipate 1n the strus-
tures for regularized monitoring and implementa-
tion review that often senhance compliance
{Raustiala and Victor, 1998). Checkel, in study
of compliance with European social and legal
norms, argues that ‘the structure of domestic insti-
tutions secms to be key in explaining variance in
the mechanisms through which compliance occurs
{2000: 34). Other research has disaggregated the
concept of & ‘liberal state’, measuring dcﬂ"ﬁocraby
separately from ‘rule of law systvzzs , defined ‘by
the willingness of their citizens to employ peaceful
means of dispute resolution and by key institutions,
ch zs a strong court system’ (Kahler, 2601 674;
Simmons, 2001). Here the results get more compli-
cated. Brown Weiss and Jacobson conclude:
‘democratic governments are more likely to do a
better job of implementing and complying with
international environmental acmfés than nondemo-
cratic governments ... This generalization does not
always hold, however, and democratization doss
not necessarily lead automatically or quickly to
improved compliance’ (1998b: 533). Based on a
study of the international monetary regime,
Simmons doubts ‘that democracy itseif is a positive
influence on the rule of law in international rela-
tions. On the contrary, there is more reason to asso-
cigte compliance with the exient to which the polity
in question respects institutional channels for medi-
ating domestic conflict and protecting property
rights than with a participatory or competitive polit-
ical system’ (2000b: 599-60C). Busch and
Reinhardt similarly cast doubt on the propensity of
democracics to comply with GATT rulings, arguing
that the data indicate that democracies are in fact
ess likely to comply (Busch and Reinhardt, 2000}

Yet a further distinction si T

stween the propeusity of liber ates to comply
with international rules genorally versus the dsci-
sions of supranational tribunals. Although the expe-
rience of the EU, for which liberal democracy is a
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prerequisite to admission, appears o offer strong
evidence of covariance between compliance with
domestic judicial decisions and willingness to com-
ply with supranational decisions, the relationship
may in fact be inverse in many cases. Moravesik,
for instance, has demonstrated that at ieast in the
context of human rights regimes, liberal states with
strong and stable domestic legal systems may be
less tikely to enter into regimes with strong enforce-
ment mechanisms likely to change domestic law
{Helfer and Slaughter, 1997: 332-3; Moravcsik,
2008: 2203 The United States has shown only a
limited willingness to abide by rulings of the
International Court of Justice; similarly, compli-
ance by liberal and/or democratic states with deci-
sions of the WTO Appeliate Body has been mixed.
Overall, the relationship between liberal democracy
and sompliance is more complex and fess predictable
than often assumed.

International Structure

By generally influencing state behavior, systemic or
international s%:'f:;ctuuai variables may also alter
compliance levels and compliance choices. Highly
institutionalized s3 ysﬁems rnay create positive spirals
of compliance by smbedding states in regularized
orocesses of cooperation that are mutually reinfore-
ing (lIkenberry, 1998/9). Bipolarity may increase
compliance with rules within alliances while multi-
polarity may decrease it by inducing shifting bal-
ances and creating credible threats of exit.
Hegemonic systemns may permit 4 single state 1o
coerce compliance or use iis market power to
induce compliance. Chayes and Chayes advance a
more unconventional structural variable. In their
view, the international system itself has become a
‘tightly woven fabric of international agreements,
organizations, and institutions that shape [states’)
relations with each other and penertrate deeply into
their internal economics and politics” {Chayes and
Chayes, 1995. 263 This nsformation goes
beyond interdependence, which highlights mutual
dependence and vulnerability but which stiil
assymes a baseline of separation, autonomy and
defined boundarics. Chayes and Chayes argus

instead that fundamental changes in the structure of

i systern - from a largely unregu-
-crossed by regula-
tory agreements and institutions — have "ﬁaﬁged the
very meaning of sovere?griy Sovereignty is now
best concep 3t as freedom from interfer-
ence but as s{atus s W;nch in turn depends critically
on participa inn international regimes (Chayes
and Chayes, 1995: 27).

How do these structural transformations affect
compliance? This ‘connection o the rest of the
world and the political ability to be an actor in if are
more imporiant than any tangible benefits in

explaining compliance with international regulatory
agreements’ {Chayes and Chayes, 1995: 27). The
logic here is a constructivist logic of appropriate-
ngss, rejecting cost-beneflt calculations in favor of
far less tangible benefiis, closer to the sense of ‘we-
feeling’ that Karl Deutsch identified as a key dimen-
sionn of security communitics {Adlor and Barnett,
1998). Nevertheless, the key variable explaining
increased compliance is a structaral shift.

This structural explanation is likely lo be more
powerful when combined with the domestic-level
variables discussed above. Some states are more
likely w0 seek tus through sianding in inter-
national institutions than others. Studics of newly
democratizing countries in Eastern and Central
Europe and tnei? willingness to bear remarkable
burdens in the hope of becoming a member of
NATO and the EU identify both rational calcula-
tions about security and economic benefits and con-
structivist yearnings for political validation of a
particular social and historic ideniity (Checkel,
2000). These debates will have 0 be resolvad
empirically. Overall, however, it seems likely that
the desire to participate in international institutions,
as well as to enter into speci agreemeﬁts, wilk
vary along all sorts of historic, pelitical and even
ethnic lines.

TesTinGg OLp THEORIES
AND GENERATING NEW ONES

The theories of compliance discussed above have
prolifcrated against a bac‘%{drop of the rising
saheﬁace of compliance issues in contemporary
iernational affairs. Interdependence, p‘.rticu?ar.y
thick «mong the OECD states, has led w0 a paroply
of regimes addressing a wide array of issues raised
by the deepening economic and social ties among
many states. The complexity of these regimes and
the powerful political and economic intercsts influ-
enced by them have made compliance a central con-
cern. Also noteworthy is the remarkable and largely
contemporanecous increase in international judicial
bodies. Compliance is conseque ntly rising in
mmportance as a field of inguiry. Yet compliance
remains a relatively young field. Many core con-
cepts are debated and cmpirical testing of compli-
ance theories is limited. The lack of systematic,
multi-case comparative studies has restricted the

nature of the elaims and prescriptions that compli-
ance theorists can offer. Brown Weiss and jacobson
have attempted such a venture, with results that
require further testing and that demonstrate the dif-
ficulty of the task (Brown Weiss and Jacobson,
1998a). Yet notwithstan mg their difficulty, empir-
ical case studies help refine theoretical hypothescs
and determine the conditions under which pariicu-
lar claims are valid or invalid.
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More is needed. Simmons emphasizes the need
for careful validation of claims, the identification of
baselines against which to measure compliance,
and the importance of {inding objective ways {0
measure intersybjective understandings {(Simmomns,
2000a}. Joerges and Zirn are undertaking a major
rescarch initistive comparing levels of compliance
at the national, European snd international levels
(Joerges, 2000; Ziirn, 2000}, In addition, empirical
work is proliferating in various areas that do not
necessarily focus on compliance, but nevertheiess
generate important evidence and insights for com-
pliance debates. This section reviews the curremt
literature in four interrelated categories: the role of
enforcement, regime dd;gn iegalizat and the
choice between ‘hard’ and ‘soft’ law. All four cate-
gories are cutting edge areas for IR/IL scholarship
increasingly conducted by IR and IL scholars work..
ing together. Each contains & number ofthe compo-
nents of compliance identified above; scholars
working in these arcas could usefully examine their
results in light of this broader overarching {rame-
work. Such an effort would be a valuable step
toward more cumulative knowledge.

The Role and Importance of
Enforcement

A number of recent studies have produced evidence
germane to the manageriai#nfog'ceia’wm debate.
Consistent with the prescriptions of enforcement
theory, the reform of the GATT dispute resolution
process as part of the creation of the WTG strength-
ened the enforcement powers of the \V’E{) and the
retaliatory powers of member states in tandem with
an increase in depth of cooperatio owever, recent
work by IR scholars, often using statistical analyses
of GATT/WTIO dispuies, indicates a more mixed
story about the infiuence of GATT enforcemert that
substantially alters and extends the debate. In terms
of compliance with GATT dispute decisions, Busch
and Reinhardt, %miiéﬁg on Hudec’s pioneering
work, show that total non-compliance with GATT
panel rulings appiossched 3G per cenit, and almost 60
per cent of rulings failed to elicit full compliance
{Busch, 2000; Busch and Reinhardt, 2000). This low
icvel of compliance does not, however, indicate that
the GATT dispute process was ineffective. Rather,
the major eitect of the dispute process seemed 10 pre-
cede the issuance of a ruling (Busch and Reinhardt,
2000; Reinhardt, 2001). The key variables explair
ing compliance with panci decisions were economic;
for exampile, the more highly dependent a losing
defendant was on the plainliff’s export market, the
more likely was compliance. More interestingly,
comtrary to many intuitions about democracy and
law, democracies were comparatively Zess likely to
comply with GATT rulings (Busch and Reinhard:,
20003,

Ultimately, Busch and Reinhardt’s findings
suggest, echoing arguments made by others, that a
focus on compﬁaﬂce can obscure other important
qs;)ec*fs of the role of legal rules. While the role of
enforcement struchures in promoting compliance
appears more nuanced than previcusly thought, so
is the role of compliance management. Many ¢nvi-
ronmental treaties contain implementation and
compliance review institutions that broadiy follow
managerial precepts {(Raustisla, 2001a).
review institutions generally include regu
collection of relevant data — often seif-reporied by
governments, reviews of performance, and proces-
ses for the adjustinent of regime commitments in
light of new inforroation {Victor et al., 1998). By
creating an ongoing process of performance review,
for example, the institutions of the Monireal
Protocol — which include an Implementation
Committee, & Non-Compliance Procedure, a
Muitilateral Fund for devcloping country parties
and various expert ‘assessment panels’ — manage
compliance with the complex regulatory require-
ments. Human rights accords employ similar
review systems: the UN Human Rights Cormmittee
considers its function to ‘assist State parties in fi
filling their obligations under thc [International
Covenant on Civil and Political Rights], to make
availabic to them the experience the Committee has
acquired in its examination of other reports and ©
discuss with them various issues relating to the
enjovment of rights enshrined’ in the Covenant”
These review institutions, with their largely non-
confrontational and forward-looking approach,
engage in the collective supervision and facilitation
of performance that lies at the heart of managerial
theory.

Yet cmpirical research into the Montreal
Protocoi highlights the ways in which actual
regimes often combine enforcement with manager-
ial elements — sometimes in informal ways. The
Protocol’s Non-Compliance Procedure, in which
the Implementation Commitiee meets with non-
compliant partics in closed sessions and recom-
mends a comp iance plan, has received exiensive
sttention. In practice, part of the power of ihe
Committee to address non-compliance has stemmed
from a decision by the Global Environment Facility
(GEF), an organization formally external io the
Protocol which funds projecis related to ozone
depletion. Tn the first cases of non-compliance,
involving several Eastern European siates and
Russia, the GEF was providing fuads for the incre-
mental costs of implementing the Protocol {Victor,
1998). The GEF decided to withhold additional
funds for those states unti! their complisnce plans
were approved by the Implementation Committec.
The GEF played no formal role in the content of the
pians, but continued disbursement of funds was in
practice predicated on a positive ‘report card’ from
the Committee. As Raustiala and Victor argue, this

ai
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aid conditionality can be interpreted as supporting
either managerial or enforcement theory (Raustiala
and Victor, 1998). The existence of assistance tHed
1o 2 discursive process fits with the cooperative,
capacity-building thrust of managerialism, while
the link between compliance and funding, which in
praciice has been critical to the sucoess of the pro-
cedurs, is consistent with enforcement theory.

DPositive Theories of Regime Design

For many political scieatists, compliance issues are
becoming & sub-set of the larger doraain of regime
design. As Mitchell frames the issue: ‘Why do
statee design regimes the way they do? ... Why do
some regimes appear o rely on tough sanciions,
others on financial incentives, and others on what
appear to be little more than exhortation?’ (1999 1).
Mitchell first analyzed regime design in terms of
compliance w the inientional oil pollution
regime, which governs routing poilution resuiting
from tanker operations {1994 Two distinet
sub-regimes existed, one based on ship equipment
standards and one on discharge standards at sea.
Cornpliance with the ship equipment regimc has
been fur higher than with the discharge standard
regime. Mitchell atiributed this varistion fo the
strucs of the ireaty provisions, spe fically the
way in which the equipment sub-regime ensured
that actors who had the incentives o comply with
and enforce the treaty had the ability and legal
authority to do so (Mitckell, 1594: 327

More recently, Mitchell has explored the souzces
of regime transparency, arguing that transparency is
snfluenced both by features of an issue area and by
the regime information sysiem (Mitchell, 1998).
Specifically, ‘offectiveness-oriented systems’ impose
fransparency requirements that are usually easier {0
satisfy than ‘comnpliance-oriented systems’
(Miichel, 1998: 114-15). in a similar vein,
Mitchell and Keilbach unzlyze state responses 10 a
typology of probiems, focusing particularly on situ-
ations of asymimetric extcrnalities {Miichell
and Keilbach, 2001). They distinguish between
problems invoiving sxternalities imposed on strong
victims versus weak victims. These differcnt situa-
tions lead states to choose among three mechanisins
to deter non-compliance: issus-specific reciprocity,
coercion {lirking non-compliant behavicr o
senctions) or exchange {linking compliant behavior
to rewards).

This lalter research is part of a larger coila-
borative project on regime design. Directed by
Korcmenos, Lipson and Snidal, the project
advances hypotheses about the clationship between
distribution problems and enforcement problems,
on the one hand, and regime scops, membership
and cemtralization of enforcement mechanisms,

1

or the other {(Miichell and Keilpach, 2001,

4]

Koremenos et al., 2001).% This kind of research
may play an important role in advancing under-
standing of compliance and iis connection to dis-
crete institutional choices. Analyzing muliipie cases
and controliing for key variables — whethcr problem
structure, sclution structure, oOF others — allows an
assessment of the relative sffectiveness of different
strategics.

Legalization

As political scientists discovered and embraced
regime theory ia the 1980s and 1990s, many inter-
aational lawyers questioned the value of lumping
‘rules, norms, principles and decision-making
srocedures’ togeiher. Some insisted that ‘[IR]
scholars need to be told that international law is dif-
ferent from the other factors they swdy’ (Byers,
1997 205; Farer, 1991: 196> A growing aumber
of IR theorists are sceking to understand how legal
rules affect behavior differently from non-legal
rules, or, more broadly, ffom norms. The phenome-
non international ‘legalization’, however, has a
number of definitions. {n one formulation, 1t refers
not only to the obligatory status of a rule as part of
the systemn of international law, but also to the ruie’s
relative precision and the delegation of its interpre-
tation and application to a third-parly tribunal
{Abbott and Snidal, 2000).”" For other analysis the
guestion olves the ‘judicialization’ of inter-
nationa! affairs as much as “legatization’.”® Defini-
tions aside, the core issue of interest is the
significance and impact of law and courts in the
international sysiem, as compared to less formal
and binding prescriptions and dispute resolution
mechanisms.

recent special issus of International Organi-
zation devoted to legalization poses two general
questions: why do governments choose legalized
institusions over other forms of institutions, and
what are the conscquences of legalization? Kahler
distills a number of the ‘functlionalist’ reasons typi-
cally advanced to explain the choice of legalized
rules and & third-party mechanism to interpret and
apply them: ‘Government comemitments are more
credible under precise agreements of high obligation;
delcgated authority to interpret fhose cominitinents
may also strengthen compliance. Legalization may
be particularly important in pro ding an institu-
rional solution to commitments fulfilled over an
extended period of time’ {Abbott and Saidal, 2000,
Kahicr, 2001: 279). From this perspective, the con-
sequences are the cause.

The studies in the IO volume yield some interest-
ing preliminary rosuits relevant fo questions of
compliance. First is the importance of power asyti-
mciries among states esiablishing a new regime,
with power defined not only in terms of material
resources bui aiso in terms of relative access
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to icgal resources (Kahler, 2001: 665-6). Asian
governiments, for instance, have resisied legalization
within APEC largely due to the far greater lenal
resources available to the United States, which give
it a substantial advantage in disputes ai‘ne{i
legal rather than diplomatic ferms {Kahicr, 2001
663563, A second ﬁﬁééﬁg i‘appoﬁs the importance
of domestic and transnational actors in @n}zmcmg
znce. Many of the authors in the I0 volume
the role of domestic actors in: enhancing com-
pliance with legalized regimes, particularly through
the formation of ‘compliance constituencies’.
These can include lawyers, judges and members of
the business community. in addition, national
politicians may favor legalized agreements to tie
their hands in dealing with domestic interest groups
whose demands they seek to resist or to bind their
successors o policies they favor {Goldstein, 1956:
556—7; Moravesik, 1997: 225-9).

More constructivisi treatments of legalization
mphasize the sigaiﬁcaﬁce, for bureaucrats,
gants and politicians, of engaging in legal

d%%wa se and framing disputes as legal issues. In a
separate study of the growing role of courts in
France, the EU and the WTO, Stone Sweet develops
a theory of judicialized governance that depends on

the incentives of individuals to bring disputes
before a third-party tribunal, the incentive of judges
o main and maximize their legitimacy, the
resulting creation and expansion of law, and the
resulting likelihood that still more disputes will be
framed in legal terms and brought before z third-
party tribunal (Stone Sweet, 1999, 20006). This
argument, like that of many others in the legaliza-
tion debate, stresses the role of the individuals and
groups that are constituencies for compliance.

Yet what exacily motivates the formation of a
iznce constituency? Is it the material benefits
t0 be gained by aciors whose intercsts are advanced
tarough a particuiar international agreement? Or is
it, as Stone Sweet and Xoh wculd argue, the
process of engaging domestic aclors in ongoing dis-
cursive practices of explanation, justification and
persuasion framed by both the existence of legal
rules and a tribunal to interpret them? Are thesc two

scts of variables interrelated? How can they best be
harnessed as a matter of regime design t¢ enhance
compliance?

Ancther core issue concerns the capacity of
legalization to trigger resistance fo international
regimes and hence diminish compliance. A number
of schslars argue that legal constraints may prove
undesirably tight. Ifudec, and Goidstcin and
Martin, have made this claim regzr{%iﬁg the GATT
governments’ decision to render pancl decisions
inding under the WTO agreement
31; Goldstein and Martin, 2001,
Hudee, 1999). Similarly, Alter describes ways in
which the progressive construction of the EU legal
systemn has resuited in a greater ability for resistant

autom acahv s

national courts to block compliance with EU law
{Alter, 1998, 2001). Stone Sweet concludes that
EBuropean constitutional courts enjoy social lagiti-
macy duc to their ability to draw ‘an ever-widening
range of actors, public and private’, inio normative
discourse (Stone Sweet, 2000: 149, 152}, But the
flipside is that social legitimacy is likely to be
limited to those actors with the capacity to partici-
pate in legal discourse. Those who lack such capa-
city, as Kakhler poitﬁs out, are likely to resent and
resist the expansion of law. At a time of rum’:ﬁmg
opposition to ‘g! zation” and many of the inter-
national legal mstimtp:ms associated with it, com-
pliance research could usefully incorporate a
distributional analysis of precisely who is SmPpow-
ered and disempowered by the growing expansion
of law and legai discourse.

Soft Law versus Hard Law

In p;&ctice states legalize agreements or institu-
tions in different ways. IL scholars have long noted
the existence of ‘soft law’: instruments or riles
have some indicia of inmtcrnational law but lack
explicit and agreed legal bindingness. Soft law is
seemingly proliferating, and scholars have begun to
expliore the relative advaniages and disadvantages
of hard and soft law and the ways these advantages
may explain the choices of states. Much of the
debate over soft law among IL scholars, which is too
extensive to chronicle herc,® cither addresses the
question whether soft law will ultimately undermine
the entire international legal system or tries within a
doctrinal framework to determine whether soft law
is law at all (Dupuy, 1991; Nanda, 1996; Weil,
1983). From an IR perspective, however, the more
interesting question concerns the causality of the
observed variation, and its significance for behavioral
ouicomies of interest, such as compliance.

For example, Abbott and Snidal claim that states
often ‘deliberately choose softer forms of legaliza-
tion as superior institutional arrangements’ (2000:
423).3° Echoing a number of IL scholars, they arguc
that different factors condition states” choice of soft
law, including transaction costs, uncertainty, impii-
cations for national sovereignty, divergence of pre-
fecrences and power differentials (A%bott and
Snidal, 2000: 423}. While soft law is less credibie
han hard faw, it provides needed flexibility under
conditions of uncertainty. This argument is ratio-
nalist and functional in nature. In contrast, Toope
offers a constructivist analysis of soft law, using
Kratochwil’s conception of law as the resuit of ¢
continuing dialogue between norm and fact, an
between meszns {process) and ends (substance)’
{2000: 97; Kratochwil, 1989: 181-211). For Toope,
the thetoric of law shapes politics and leads fo the
emergence of ‘common meanings’ (Toope, 2000:
97). From comimon meanings, common values can
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coalesce that can in turn underpin ‘more far-reaching
rules of international law’ {Toope, 2000: 98). What
does such a conception of law mean for soft law?
Soft law creates a crucial framework for conversa-
lion, in which states in turn may alter their concep-
tion of their interests and even identily. Ultimately
agregement on harder rules becomes possibic.
Understanding this conlinuum is useful to counter
‘the professional instingt of lawyers ... 1o nogotiate
“binding” agreemenis as 500N a5 POSSI-
ble7 {Toope, 2000: 98). On the contrary, Toope
argues, the ‘pre-tegal or “contextual” regiﬁe may
acmaliy be more eifect;ve in guiding the relations
{ actors’ {2000: 98}

V‘vﬁﬂ‘éle t‘ﬁese two analyses of soft law differ
dramatically, they share the claim that soft law
agreements are not just failed treaties but can be a
superior institutional choice. Raustiala and Victor
link this argument directly to cornpliance, suggest-
ing that when uncertainty aboui implementation
costs and outcomses is high — as is oficn the case
with complex environmental treaties — concern with
compliance sysieln;t:caﬁv leads states to negoti
iower standards, creating agrocIienis that are
readad complied with but largely fective as
prods to behavioral change (Raustiala and Victor,
1998). in other words, contra Abbott and Snidal,
they argue that uncertainty does not always lead
states to choose sofl law. In some cases, states opt
for legaily binding but substantively weak accords
instead. In this contexi soft law agreements may be
normatively preferable, because they avoid
the detrimental impact of compliance conceras
on the relevant legal standards but encrgize many of
the processes that influence state behavior and
affectiveness. This unalysis also iniroduces domcs-
tic level variables into the hard—soft question:
Gomestic political preferences and governmental
responses, rather than purely functional converns,
often account for the choice of hard or soft law
{Raustiala, 2001},

Gther studies have looked explicitly at soft law
compliance, with many scholars claiming that com-
pliance is very high (Brown Weiss, 1957, Shelton,
2000). While this observation has been taken to
demonstrate the utility of soft law agreements, it
raises many of the same methodological and theo-
retical concerns about compliance analysis ;aat
legally binding treaties do. Hi
soft law, as with hard law, can reflect scicction -bms
and/or indicate a shaliow rather than a successful
regime. Consequently, Qaustia}a argues that com-
prehensive analysis of internai:
whether hard or Soft
separate dimensions:
substance of the agreemem, ar;ders%:c;od ;oliowmg
Downs et al. (1996) as deep or shallow; and the
structure for review of performance, whether judi-
cial dispute tribunal or simple self-reporting
(Raustizla, 2001b}. States, as the architects of

nal agreements —
Aﬁauic di&ﬁﬁ"’uibh three

regimes, irade these three dimensions off one
anoihier. Since each dimension is an endogenocus
slement of regime design, a failure fo control for
subsiance or structure can confound efforts fo
assess compliance — and similarly can confound
efforts to understand the choice between hard and
s0ft law.

ConcLusioN aND OPEN
{QUESTIONS

Research on compliance with international law is
gradaally coalescing around several basic
approaches at the theorstical tovel, tirning to more
systernatic empirical research to test hypothescs,
and engaging an increasio 12 number of IR and IL
scholars, often together. It is 21550 generating ques-
tions as fast as it is answering them. We conciude
by preseniing a few of the more central and inter-
gsting open guestions.

Reconceptualizing the Means
of Production of Compliance

Debates about compliance often revolve around
alternative means for ihe production of compliance.
Assistance and deterrence — carrots and sticks —
dominate. Relatively fess explored have been pre-
vention and ex arte controls. Prevention refers to
the constt 10?;031 of harriers to non-compliance as a
part of a rogime’s solution structure. For example,
0 i‘)reveﬂt the saving and planting of prognet&‘i’y,
patented i)‘;o—:-rtgim:e;‘eé seeds, Monsanto initially
chose not to rely upon farmers’ compliance with
intellectual property laws or on enforcement mech-
anisms within domestic jurisdictions. Instead
Monsanto developed what is popularly dubbed “the
torminator gene’: a gene that causes the nexi
generziion of seed to be sterile {Mann, 199933
Non-compliance with intellectual property law —
copying — is effectively prevented. Similarly,
Mitchell’s study of the oﬁ poilution regime illus-
trates how tankers built with equipment standards
werc rendered incapuble of iliegally discharging oil.
While the ship-building process was contingent on
the behavior of other actors {such as classification
soaet}es) the outcome was th > per‘na?em preven-
tions of non-corapliance by ship operators.’
Pravention thus defined is parl of a broader class
of ex ante :.ira;egles Most compliance strategies are
ex past strategies, relying on the delivery or threat of
a sanciion in the event of breach. An ex anfe process
promotes compliance by changing irernal decision
processes or preventing non-cornpliance. Ex ante
control strategics have ‘beeﬁ explored in domestic
politics; they could be usefully extended to studies of
international compliance (McCubbins et al., 1989).
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Primary Rules and Solution Process
versus Secondary Rules and Problem
Structure

Our review reveels a clear divide between theories
focusing on primary rules (solution structure) and
solution process and those that emphasize
secondary rules and p"eblem structure. Franck and
Koh, for instance, each insist on the quality of pri-
mary rules (sofution structure) and the solution
srocess as central determinants of compliance vari-
ation. Legitimacy, rule-making processes and
coherence within the structure of existing rules are
ceniral threads in their arguments about com
ance. Most IR scholars instead stress solution stro
ture largely in terms of secondary rules — rule
about non-compliance and enforcement —
e*nphasize problem structure, a concept that rarely
appears in 1L freatments. When the quality of pzﬁ
mary rules is identified as causally relevant, as in
the oil poilution case, it is the mdp@lﬁj of problem
structure onto sciution structure that is important:
the way in h the shift to equipment standards
tapped into existing industry practices and avoided
the monitoring problems asscclated with dischar
standards (Mitchell, 1994). Similarly, much of the
literature on compliance with the decisions of inter-
national tribunals emphasizes solution siructure not
in terms of the process that produces the Tules, but
rathor the design of a dispute resolution process that
creates incentives for litigants and national courts to
promote the enforcement of treaty g“owsmﬂs
(Keochane et al., 2001). The rules governing dispute
resolution fall within the category of secondary
rules; their power lies not in their pedigree as legal
rules so much as in their responsiveness 0 a
problem structare in which states are disinciined to
sue one another and domestic constituencics able
to stalemate each other in the domestic political
process.

This divide is testable. What is required is a
research design and careful selection of case studies
to highlight variation in primary rales — such as
relatively 1eaitimaxe ruics versus less legitimaie

i ion in secondary rules az’d their
relationship to problem structure.

Compliance versus Effectiveness

The distinction between compliance and effective-
ness has been ceniral to much recent regime
research, in particular for environmental regirme

Most studiss of cffectiveness employ a behavio
definition, looking not to actual changes in a given
problem but rather to behavicral changes that are
causally linked to the regime. Soimec relevant
research has, as a result, ignored compliance in
favor of a focus on ¢©

ctiveness. Other research
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has attempted to understand how compliance and
effectiveness interact. For example, in his study of
the Huropean acid rain regime, Levy argues that
non-comgliance can be part of & successiui reguia-
tory strategy. The early acid rain ireaties were not
aes%gncu o establish ohl(img, nrles Rather they
acted as ‘a normative register, indicating both what
behavior was considersd Eag ate and which
countries had accepted such a standard as a guide to
national poLcy (Levy, 1993: 77). Failure to com-
pxy with thesc normative benchmarks Ied to
reased domestic and international pressure and
10 a re-cvaluation of intercsis. Weaker standardGs
might have produced higher compliance, but would
not have induced this process of normative bench-
marking and persuasion. This argument highlights
the comnplexity of the interaction between compli-
ance and effectiveness.

Much of the contemporary debate over compli-
ancc revolves around the causes of compiiance
and issues of regime design. In the end, however,

tudy of co ee goes é‘)eyond these gues-
tions, and iy examines the foundations of
international institutions and of international order.

if compliance with international rules is ephemeral,
or results purely from the exercise of power and
cocreion, the ability of international law and institu-
fions to order world polities is greatly limited.
Conversely, if compliance is empirically demon-
struble, theoretically uﬁdefstané ¢ and pres-
criptively manageable, then the case for the role
of international law and mst;tatiom in achsevmg
global order is sgong. IR and L scholars have
a joint agenda in compliance rescarch, an issue
that now lies at the heart of international
relaticns theory.

Notes

1 One of the byproducts of the increased focus on com-
pliance has been a proiiferation of reviews of the compii-
ance literature: Kingsbury, 1998; Koh, 1997; Scott, 1994;
Simmons, 1998,

2 Various intellectual histories of the evolution of inter-
national Iaw and iniernational refations from 1945 for-
ward can be found in Kennedy, 1999; Koh, 1997,
Slanghter Burley, 1993.

3 Henkin recognized thai for ceriain,

‘political’

accords, meaning accords relating to core security issues,

legal process matters much less. (Henkia, [1968] 197%).
4 This is, of course, an oversimplification. Scholars

such as John Ruggie and Oran Young, who were already
writing about regimes in the 1970s, had never lost sight of
internationzl faw (Ruggie, 1975; Young, 1979). And
‘Bnglish School” scholars such as Hedley Bull had con-
tinued to emphasize the study of international law as a
oiliar of international order (Bult, 1977).

5 See Slaughter Burley, 1993: 220.
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6 Supranational refers to tribunals that hear cases from
individuals as well as states.

7 Formerly Anne-Maric Burley.

8 The volume The European Court and National
Courts — Doctrine and Jurisprudence includes country
studies by Furopean scholars applying a common template
t0 explore issues of compliance with ECJ decisions, as well
as a set of cruss-cutting analyses ¢ nlacing these compliance
issues in a wider context (Slaughter et al., 1998a).

9 This is, of course, highly dependent on the structure
of the sirategic eavironmeni, The essence of the n-person
prisoners’ dilomma is that actors have an interest in col-

tective rules that diverges from their individual incentives.

16 An early version of Downs et al. {1996 used this
phrase in Lhe title.

11 For example, Checkel notes that the Councii of
Furope is very reluctant to impose sanciions On 1non-
compliant states, and has instead sought to use ‘a new,

nown-pubiic monitoring procedure des
but persuade recalvitrant members 16 Move toward com-
pliance’ (2000: 32).

12 Downs and Rocke suggest this explains the excep-
tional treatment of agriculture, textles and cther seasitive
areas (Downs and Rocke, 1995).

13 One might term this ‘the Goldilocks theory’ of com-
pliance — the sanctions are not oo strong or 0o weak, pul
rather right’ under the circumstances.

14 This echoes the theory of efficient breach; a concept
within contract theory that breach is efficient — and there-
fore shouid be permitted — if the costs of performance to
the breaching party are so large that the breach would
theory permit compensation Lo the ag agrieved party yet still
ieave the breaching party better off than under an enforce
performance ruie.

15 See, for example, Bull, 1977

16 See, for example, Checlkel, 2000; Risse, 2000.

17 By contrast, ‘rationalists” envision states engaging in
careful calculations of costs and benefits, following a logic
of consequences (Finnemore and Sikkink, 1998). Norms of
conduct may infiuence actors in both ways, even over time:
in her study of contractual norms in the diamond industry,
TGernstein quotes a dealer stating that *when 1 first entered
he business, the conception was that truth and trust were
simply the way to do business, and nobody decent would
consider doing it differently. Although many transact tions
are still consummated on the basis of trast and truthfulness,
+his is done because these qualities are viewed as good for
husiness, a way o make z profit’ {Bernstein, 1992: 157).

18 “There is an infinence for law observance in the very
Gualily of law, in the sense of obligation which it implies’
{Henkin, [1968] 1979: §0). Of course, this statement can
be seen as merely testating the issue: aw is followed

ned not to sanction,

beczuse law is obligatory.

19 Analyses of variation in form include Abboil and
Swidal, 2000; Hillgenberg, 1999; Lipson, 1901; Raustizala,
2001b.

20 Liberal theorics focus on variation in the preferences
of individuals and groups in domesiic and transnational
society as well as variation in their representation by domes-

tic government institulions. Liberal th

cories of compliance,

like all Liberal theories, are more likely to start from the
ground up, emphasizing the conditions necessary for some
siates 10 be more likely to comply than others or some insti-
sutions to be mors embedded than others. Institutionalist
theories can point to the importance of embedding inter-
national instifutions in domestic society without focusizg on
variation in the relative ease or likelihood of embeddednass.

2i See also Doyie, 1983a. Herkin suggests that this
may be so because the liberal democracies of the West, (he
creators of most extant intcrnaticnal law, created it in their
own image and interest {1979: 3).

22 See also Keohane and Nys, 1977.

23 Sovereignty as status is oid as well as new,; see
Gong, 1984,

74 Work of the Iluman Rights Committee Under
Articie 40 of tae Covenant on Civil and Political Rights,
UN GAOR, ITuman Rights Committee, UN Dioc A/4R/40
{1993).

25 For an explication of the overall design of the pro-
ject and the hypotheses advanced by the editors and tested
by the various authors, sce Koremenos et al., 2601,

26 In addi
international lawyers engaged in the legislation debate,
see Arend, 1998,

27 Compare Alec Stone Sweet’s definition of legal
norms as a ‘sub-set of social , a sub-set ‘distin-
guished by their higher degres of clarity, formalization,
and binding authority’ {Stone Sweet, 2000: 11).

28 Stone Sweet is the most promi scholar studyiag
the ‘judicialization’ of politics, both within specific coun-
tries, across countries and in the irternational realm (Stone
Sweet, 1992, 1999, 2600).

29 See, for example, Cassess and Weiler,
1991; Schachter, 1977; Shelton, 2000,

30 As Abboti and Snidal acknowledge, they are build-
ing here on the pioneering work of Charles
Lipson’s work presaged the current debaie by almost a

ion tc the various political scientists and

norms’

88; Dupuy,

3011

b3
decade {Lipson, 1991).
31 Wionsanto has since withdrawn the planned termina-

tor technology.
32 See aiso Lessig, 1995.
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