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CHAPTER O

Government networks: the heart of the liberal
democratic ovder

Anne-Marie Slaughter

The new world order proclaimed by George Bush proved notable pri-
marily for its absence. It was proclaimed, rhetorically at least, as the
promise of 1945 fulfilled, & world in which international peace and secur-
ity were guaranteed by international institutions, led by the Unite
Nations, with the active support of the world’s major powers. It was a
liberal internationalist prototype of a world government, cast in the
image of domestic political order. Such an order requires 2 g‘overnmen—
tal monopoly on force, a centralized rule-making authority, a clear hier-
archy of institutions, and universal membership.

That world order 1s a chimera. Even as an ideal, it is unfeasible at
best and dangez‘ous at worst. Many international institutions have a
vital role to play n reovslatmg worid politics, but mc‘y are destined to
remain servants of their member States more than masters. The
United Nations cannot function effectively independently of the will of
the major powers that comprise it; those powers, in turn, will not cede
their power and sovereignty to an international institution. Efforts to
expand independent supranational authority, from the UN Secretary
General’s office to the Commission of the huropea}“ Union to the
World Trade Organization, have been carefully circumscribed and
have produced a backlash and a determined reassertion of power by
member States.

The leading alternative to liberal internationalisin is “the new medie-
valism,” a “back to the future” model of the twenty-first century. Where
liberal internationalists see States as the primary subjects of interna-
tional rules and msututmns the new medievalists proclaim “the end of
the nation-state.”! Less uypsrbohcally, Jessica Mathews describes «
power shift away from the State — up, down, and sideways to supra-State,

! Jean-Marie Guehenno, The End of the Nation-State (Minneapolis, Minn.: London University of
Minnesota Press, 1995); Kenichi Ohmae, 7 he End of the Nation State: The Rise of Regional Fronomies
MNew York: The Free Press, 1995).
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200 Democracy and inter-State relations

sub-State, and, above all, non-State actors.? These actors have multiple
allegiances and giobal reach.

This power shift i3 in turn part of a larger paradigm shift in opt;r"zai
organizational form: from hierarchy to network, centralized compulsion
to decentralized voluntary association. Both shifts are rooted in the
information-technology revolution, in techuology that simultancously
empowers individuals and groups and decenters and diminishes tradi-
tional authority. The result is not world government, but “global govern-
ance.” If government denotes the formal exercise of power by
identifiable and discrete institutions, governance denotes cooperative
oroblem-solving by a changing and often uncertain cast of concerned
actors. The re which global governance networks
link Microsofl, the Cathoiic Church, and Amnesty laternational to the
e Hlnited Nations, the Catalonians, and the

t1s a world order 1

Furopear: Urion, !
Quebecois.

What has been largely overlooked by both sides in this debate is the
emergence of a transgovernmental order: a dense web of relations
among domestic government institutions — courts, regulatory agencies,
executives, and even legislatures.” A new generation of international
problems — terrorism, organized crime, environmental degradation,
money laundering, bank failure and securities fraud — provide the incen-
tives for such relations. In response, government institutions have
created networks of their own, ranging from the Basle Committee of
Central Bankers to informal links among law enlorcement agencies to
cross-fertilization of judicial decisions. They have institutionalized trans-
governmentalism as a mode of international governance.

From this perspective, the State is not disappearing; it is disaggregat-
ing, Government officials and institutions participating in transnationai
government networks represent the interests of their ?’especiivp nations,
but as distinct judicial, regulatory, executive, and legislative interests.
They respond to and interact with the growing host of non-State actors;
they can link up with their sub-Statc and supranational counterparts.
Dlsaggrcgation provides Hexibility and networking capacity, while pre-
serving the fundamental attributes of Statehood — links to a defined ter-

? Jessica T. Mathews, “Power Shift,” Foreign Aff. 76 (1997}, p. 50.

5 Mathews argues that whereas “[bjusinesses, citizens nrq‘mi/;ninns ethnic groups, and crime
cartels have all readily nted the network mocdel,” governments “are cui 1tial hierarchies,
wedded to an OZ‘LdIiiZdLOIldl form incor >puub;<, with all that the new technologies make pos-
sible.” fbid. at p. 52. Not so. Disaggregating the state into its component government institutions
makes it possible to create functional networks of instituiions engaged in a cominon enterprise
cven while they represent distinct national interests.
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ritory and population and a monopoly on the legitimate use ol [orce.
That is the core of State power, power that remains indispensabie [or
effective governiment at any level.

So what has all this to do with democracy and international law? This
emerging transgovernmental order is concentrated among liberal
democracies. It is thus a fundamental dimension of what john Ikenberry
and others have described as the “liberal democratic order” — the set of
relationships among predominantly Western industrialized nations.*
The strongest link between transgovernmentalism and liberal democ-
racy is the capacity for quasi-autonomous activity on the part ol dilfer-
ent government institutions. The norm of separation of powers that 1s
a basic bulwark of individual Hberty in thesc systems encourages the
development of relatively strong and independent domestic institutions.
Uourts, regulatory agencies, executives, and legislatures all have distinct
interests and the means io pursue them, although the balance of rela-
tive power and distinct identity differs in parliamentary and presidential
systems. Further, the presumption of peace among liberal democracies
—not the absence of conflict but the certainty that it will not escalate into
a military confrontation — removes the sccurity threat that has tradition-
ally been the major incentive for adopting a unified loreign policy stance.

More fundamentally, for members of the libcral democratic order
and for many States linked to it, the ggregated State s the State.
Different government institutions performing their functions at home
and abroad are not simply different {aces or facets of some mythical
unitary State; they are the government, both domestically and — increas-
ingly — globally. To enter into treaties requires action by the executive
and the legislature, at least in most countries; ideally the courts will also
be involved in interpreting and applying the resulting treaty obligations.
Customary international law, on the other hand, may involve only the
executive. Bul disaggregated institutions actiug guasi-autonomously
with their counterparts abroad are generating a growi
and understandings that stand outside traditdonal international law but
that nevertheless constitute a dense web of obligations recognized as
binding in fact. The result is a new generation of international law -
transgovernmental law — that is a critical component of the liberal dem-
ocratic order and an important element in strategies for expanding that
order.

The liberal democratic order is the core of the Clinton

12 body of rules

* G. John Ikenberry, 1c Myth of Post-Cold War Chaos,” Foreign AJf. 75 (1996}, pp. 79-80.
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Administration’s revision of liberal internationalism, returni ;g itin part
to its Wilsonian roots. The substitution of * er‘larg;f‘ment for “contain-
ment” as the leitmotif of AﬁlCE‘ECan grand strategy envisions a steadily
expandéﬁg community ol liberal democracies. To achicve this vision, as
this volume demonstrates, will require reliarice on international institu-
tdons as well as many non-governmental or ganizations besl encom-
passed by the new medievalist vision. V{ovmg from the realm of heuristic
models to the far more practical exigencies of policy recommendations,
it 1s irnmediately apparent that traditios i
medievalism, and transgovernmentalism are ultimately complementary:
three paradigms focusing on different parts ol the same elephant.

e . .
al liberal internationalism, new

Nevertheless, transgovernmentalism constitules a critical dirnension
of the fiberal democratic order that can amcliorate and Comp«e?ﬁsate for
deficiencies in both old and new strategies. For instance, “enlargement”
through embrac g specific institutions in transgovernmental networks
can sidestep the often thorny pr 1 of abe“ﬁg countries wholesale as
democracies or non-democracies. A transgovernmental approach
focuses instead on the nature and quality of specific judicial, administra-
tive, and legislative institutions, whether or not the governments of
which they are a part can be labeled a liberal democracy. Regular inter-
actionn between these institutions and their forcign counterparts offers
less public and potentially more effective channels for the transmission
of norms of democratic accousntability, governmental integrity, and the
rule of law. It may uitimately be possible to disaggregate the many
complex elements of dernocratic Eegﬁm‘mcy in ways that permit more
nuanced and contextual strategies for democratization.

Similarly, the process of interaction among government institutions
from nations around the world helps mediate some of the culture clashes
that seem inevitably to attend a direct focus on defining and promoting
democratic governance. Gontrary to Saruel Huntington’s gloomy pre-
dictions,” existing government networks include courts from Zimbabwe
to India o Argentina and financial regulators of various kinds from
Japan to Saudi Arabia. "The functions these institutions perform offer a
vital bridge across cultural boundaries while simultancously allowing for
broader input Into the development of genuinely international stan-
dards.

More generally, transgovernmental mechanisms of liberal democratic
norm diffusion are simultancously more specific and more inductive

> Samuel Huntington, “The West: Unicuc, Not Universal,” Horeign Af 75 (996, p. 44
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than the top-down methods of international law. While efforts to define
and legislate “democratic procedures” in various areas will gradually
embed themselves in national consclousnesses over the long term, they
also afford easy targets for nationalist and cultural opposition. A simul-
tancously and equally active effort to strengthen government networks
as a critical horizontal structure of order can complement vertical efforts
and arguably provide a more effective means to the same exnd.

"The challenge, however, 18 to ensure that government networks are
themsclves legitimate modes of global governance. In theory, trans-
governmentalism offers a model of world order that is potentiaily more
accountable and more cffective than either of the current alternatives.
But it is a theory that is likely to prove very challenging to translate into
practice.

On the one hand, traditional liberal internationalism poses the pros-
pect of a supranational burcaucracy, answerable to no one. The new
medievalist vision, on the other hand, depicts individuals answering lo
multiple overlapping authorities both above and below current State
governmenis. It is thus atiractive to a wide range of constituencies,
appealing cqually to States” rights enthusiasts and supranationalists. But
it could easily reflect the worst of both worlds. Supranational authorities
may well be too far {rom the individual to be properly accountabile, while
local or even regional authorities are likely to be too close to be properly
neutral.

Transgovernmentalisti, by contrast, assumes that the primary actors
in the international system continue to be State actors — the same insti-
tutions that perform domestic governmesn: functons. These institutions
exercise the same power as they do at home — the power that makes
government so much more effective than “governance.” Yet transna-
tlonal and ultimately global government networks offer the same advan-
tages of flexibility and decentralization that NGO and corporate
networks do. Government institutions participating in these networks
interact constantly with these non-State actors, both as regulators and as
targets of lobbying and litigation efforts. They can also forge links with
thelr supranational and subnational counterparts, creating the potential
for truly global government networks.

But critical questions remain. 1n practice, are the decisions and deci-
sion-making processes in government ncetworks consistent with basic
liberal democratic values? This question is typically posed as one of
accountability, but courts and regulatory agencies operating at home
are not directly accountable. However, they are subject to a host of
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constraints designed to ensure their actual and perceived legilimacy:
reporting requirements, internal professiona} norms, carefully specified
decision-making procecures, and opportunities for external review. Do
those constraints opcrate equally on transgovernmental activity?

These questions can only be posed and answered once actuai govern-
ment networks have been mapped and fully understood. In the end,
however, government networks can only be the heart of a liberal demo-
cratic order if they themselves constitute liberal democratic govern-
ment.

1 GOVERNMENT NETWORKS

A transgovernmental order is actually emerging, readily visible to those
whose eyes are not blinkered by traditional “billiard ball” models of
Stute interactions. Judges, regulators, heads of State, and even legisla-
tures are (orging links with their foreign counterparts, links designed to
produce more than cosmetic cooperation. In some instances these
government aclors have formed their own institutions, sidestepping
lengthy negotiations and formal treaty ratification procedures in favor of
flexible cha rters und working rules that permit both seie 'ivéty and
speed. Bilateral and p eral arrangements also cocxist, resulting in
overlapping regulatory networks, negotiating fora, and pa{‘tcrﬂs of juGi-
cial and legislative cooperation that encompass different countries in
cifferent issue areas.

A Transnational judicial networks

National and international judges are networking. They are becammg
increasingly aware both of one another and of their engagement in a
common enterprise. Global relations among these judges fall into three
prircipaé categories: cross-fertilization of judicial decisions; active coop-
eration among courts of different countries and between national and
mpranatio;;ﬂ courls in the solution of disputes; and direct communica-
tion on problems of common concern under the auspices of emerging
regicnal judicial organizations.

1 Cross-fertilization of mmczal decisions

The most informal and passive level of transnational judicial interaction
is the cross-fertilization of ideas through increased k*?owiedqe of both
forcign and international judicial decisions and a corresponding willing-
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ness actually to cite those decisions as persuasive authority. The [sraeli
Supreme Court, the German Constitutional Court, and the Uanadian
“onstitutional Court have long researched US Supreme Court prece-
dents in reaching thelr own conclusions on constitutional issues such as
freedom of speech, privacy rights or fair process. Young constitutional
courts in Rastern and Central Burope and the former Soviet Union are
now eagerlv foliowing suit. The paradigm case in this regard is a recent
decision by the S@Uﬁh African Supreme Court.’ In finding the death
penalty unconstitutional under the South African Constitution, the
Court cited decisions from national and supranational courts all over the
world, including Hungary, India, Tanzania, Canada, Germany, and the
Furopean Court of Hum Rights.
Why should a court in israel, India, South Africa, or Zimbabwe cite
a decision by the United States Supreme Court or the Canadian
Supreme Court or the European Court of Human Rights as a consid-
eration in reaching its own concluston? Decisions rendered by courts
outside a par{icuiar national judicial system can have no actual prece-
dential or authoritative value. They can have weight only due to their
intrinsic logical power or beeause the court invoking them seeks to gain
legitimacy by linking itself to a larger cormmu ity of courts considering
sirnilar issues.” In fdu national courts have become increasingly aware
that they and their forme;n counterparts are often engaged in a common
constitutional enterprise, atternpting to delimit the boundaries of indi-
vidual rights in the face of an apparently overriding public interest and
the boundaries of State power in the face of the conflicting interests of
other States. To take only one example, the British House of Lords
recently delivered a direct rebuke to the US Supreme Court regarding
its decision upholding the kidnapping of a Mexican doctor by US offi-
cials determined to bring him to trial in the United States.®
Nor is such cross-fertilization: limited to Commonwealth countries,
though it is perhaps most concentrated there. The South African
Supreme Court looked to both civil and common law systems. The
European Court of Justice (ECJ), which is composed of civil and
common law judges, reguently looks to US Supreme Court decisions,

ol

See S. v. Makwanyane, 1995 (3) SA g91 (CC). See also Lawrence R. Helfer and Anne-Marie
Slaughter, “Toward a Theory of Effeclive Supranational Adjudication,” Yale £.7. 10 (1997), p. 371
See Anne-Marie Slaughter, “A Typology of Transjudicial Communication,” U, Rick. L. Rev. 29
{1994/, pp- 122-29.

R. v. Horseferry Road Magistrates for the Court Ex. P Bennett (Number 2); R. v. Horseferry Road
Magistrates for the Court Ex P Bennett, reported in Bulletin of Legal Developments {April 11, 1904),
pp. 8384

~

ES
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as do the German and the ltalian Constitutional Courts. Further afield,
the Argentinean Supreme Court has long cited US Supreme Court deci-
sions, for a wide range of propositions. Of particular interest is the way
in which the Argentinean judges have invoked Supreme Court prece-
dents to bolster the legitimacy of their own stand against abuse of State
power.? In short, the common bond of constitutional adjudication and
the core questions of individual rights versus State power, or individual
responsibilities to one ancther as mermbers of a constitutional polity,
appear to transcend the borders of very diflerent legal systemns.

In the late 1g8os, commentators such as Lord Tester and Mary Ann
Glendon remarked on the spread of US constitutional decisions around
the world. 'Y At the time, this stream of decisions seemed to flow in only
one direction, with the US Supreme Court sharply resisting any consul-
st ess citation, of foreign precedents. Indeed, as Justice Scalia
{injfamously declared when presented with evidence of global public
opinion regarding the death penalry, “it is 2 Constitution for the Uniled
»11

tation, me

States of America that we are expounding.

However, in the late 1990s, the tide is beginning to turn. Justice Breyer
recently challenged Justice Scalia’s position in his dissent in Prafz v
United States, noting that the experience of foreign courts and legal
systems “may nonetheless cast an empirical light on the consequences of
different solutions to a common legal problem.”!? More gencrally,
Justice Sandra Day O’Connor has been exhorting US lawyers around
the country to pay more attention to foreign law!® and has led several
delegations of US Supreme Court justices to meet their foreign counter-
parts, first from the French Conseil d’Ezat, the Conseil Constitutionnel,
and the Cour de Cassation and most recently from the ECL the

©

See Carlos Ignacio Suarez Anzorena, ‘“lransnational Precedents: The Argentinian Case,” LL.M.
Thesis, Harvard Law School 1998 (on file with author).

Mary Ann Glendon, Rights Talk (New York: The Free Press, igg1), p. 158; Anthony Lester, “The
Overscas Trade in the American Bill of Rights,” Colum. L. Rev. 88 (1688) 537, 541.

Thompson v. Oklahoma, 487 US 815, 869 (1g88), n. 4 (Scalia, ]., dissenting).

138 L.Ed 2d 914, 977 (1997) Breyer, J., disseniing. Writing for the majority in the Priniz case, Justice
Scalia again rejected Justice Breyer’s invitation to comparative analysis with the assertion that
“such comparative analysis {is} inappropriate to the task of interpreting a constitution, though
it was of course cuite relevant to the task of writing one.” fbid. at p. 945 n. 11. On the other hand,
in a 1997 case brought by several Members ol Congress challenging the line-item veto, Chiel
Justice Rehaquist, pointed out that “{t/here would be nothing irrational abourt a system which
granied standing {to legisiators] in these cases; some European constitutional courts operate
under one or another variant of such a regime . . . [although] it is obvicusly not the regime that
has obtained under our Constitution to date.” Raines v. Byrd, 138 1..Ed. 2d 849, 863 (1947).
Sandra Day O’Connor, “Broadening Our Horizons: Why American judges and Lawyers Must
Learn About Foreign Law,” el Judicial Observer 4 (June 1097) 2 (article adapied from a speech
given by Justice O’Connor at the 1997 spring meeting of the American College of Trial Lawyers).

1
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Furopean Court of Human Rights, and the German Consti
Court. Foliowing a (iay-ioné, exchange of views with ECj nembers and
the opportunity to attend & hearing, both Justice &’Connor and fustice
Breyer noted their willingness to consult ECJ decisions “and perhaps use
them and cite them in {uture decisions.”!*

Judge Calabresi of the Second Circuit has been even more direct,
urging his US colleagues to join a global trend and pay more attenti
to foreign decisions, not only decisions in the same dispute but more
general precedents on point for the simple purpose of learning and
cross-fertilization. In a concurring opinion in United States v. Then, he
argued that US courts should follow the lead of the German and the
ltalian constitutional courts in finding ways to signal the legislature that
a particular statute is “heading toward unconstitutionality,” rather than
striking it down immediately or declaring it constitutional.’” In conclu-
sion, he observed that the United States nio longer holds a “monopoly
on constitutional judicial review,” having helped spawn a new genera-
tion of constitutional courts around the world.'® “Wise parents,” he
added, “do not hesitate to learn from their children.”

As American lawyers find judges more receptive to forcign law, they
will search out foreign decisions that support their arguments; judges will
then have these citations ready to hand for inclusion in their opinions. it
is the beginning of a virtuous circle that may finally open the US judici-
ary and legal ;;a;‘o fession to the rich wealth of learning and experience in
other ie

2 Cooperation in dispute resolution

Judges not only share ideas; they also cooperate in the resolution of
transnational or international disputes. The most advanced form of
judicial cooperation involves a parmership between national courts and
a supranational tribunal. In the European Union the ECJ works directly

" “Tustices See Joint Issues with the EU The Washington Post (July 8, 1998), p. A24. The quote is
from Justice O’Connor; Justice Breyer added the following comment: “Lawyers in America may
cite an EU ruling ¢ our court to further a point, and this increases the cross-fertilization ol
US—-EU legal ideas.”

The US Supreme Court delegation was also scheduled to meet with judges on the European
Court of Human Rights and members of both the German Constitutional Court and various
French courts. Other members of the delcgation included Chief Judge Richard Arnold of the
8th Circuit and Texas Chief Justdce Tom Philips. “US justices Compare US LU judicial
Systems,” Press Briefing in Brussels, July 8, 1008, amailabie at <hup://www.usia.gov/current/
news/geog/ eu’/gB8070808.wwe.html?/products/washfile/ newsitemn.shtral>.  Justice Anthony
Kennedy was also present for the meeting with the members of the ELJ.

5 United States v. Then, 56 F3d 464, 468-09 (2d Cir. 1995). 16 Thed. at 469.
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with national courts to resolve cases presenting questions of European
as well as national law.!” National courts refer cases presenting issues ol
Kuropean law up to the ECJ, which issues an opinion *e:f%?dmg those
particular issues and sends ihe case back to national courts. The nar ional
courts then render their own decision based on the ECJ opinion. The
process transforms the judgments of a supranational iribunal into judg-
ments issued by national courts, with the same weight and impact as
decisions rendered under national law. The Treaty of Ro‘fnl provides for
this reference procedure, but it is the courts themselves, at both the
national and supranational level, that have developed a cooperative rela-
tionship.'® Their interaction not only facilitates the resolution of dis-
putes involving qacsﬁoxs of national and inursspean law, but also serves

to safeguard the rule of law in the EU?‘O})L&L Union in those cases where
legal obligations may diverge from the interests of the legislative and
executive branches of various national governments.

among courts in the European community is relatively

Clouvperaiion

structured, authorized by a provision in the Treaty of Rome and
eﬁg&ged in by courts from the same ge ogranmc region and broadly

similar legal sya tems., But judicial cooperation is not limited to such
structures, nor to interactions between domestic and international tribu-
nals. In cases involving nalionals from two different States, or nationals
from the same State in which some  part of the activity at issuc in the case
has taken place abroad, the courts in the nations involved have long been
illing to acknowledge each other’s potential interest and to deler to one
another when such deference is not o costly. Much of these relations
can be captured by the concept of “judicial comity,” which US courts
have been invoking in various guises over the past several decades.
Justice Scalia distinguished between “the comity of courts” and legis-
lative comity in his dissent in the Hargford Fire decision, describing judi-
cial comity as the decision by a court in one country to decline

17 For a classic account of the construction of the European Commu’qi“‘/s legal system, see J. H.

1. Weiler, “The "lransformation of Europe,” Yale L7. 100 (1991), p. 2403. See a[so Eric Stein,
“Lawyers, Jlldveq and the Making of a Transnational (u‘)mmunon, Am F InPl L 75 (1981), p. 1,
which first alerted international hwy:-rs of the potential significance of the uuj s achievermnents.
For an infuential account by a member of the ECYJ, see . Federico Mancini, “The Making of
a Constitution for Europe,” ‘Common MKkt 1. Rev. 26 \19&; 595. Two more general accounts, the
first writlen from a legal realist perspective highlighting the motives of ECJ judges in develop-
ing a releological interpretation of the Treaty of Rome anEi the sccond seeking to iniegrate legal
accounts with DOllUCﬁl science theory, are Hjalte Rosmussen, On Law and Policy in the European
Court of Fustice: a Comparative Study in Fudicial Eolicyraking (Dordrecht and i Boston, Mass.: Martinus
\1] hoff Publishers, 1986); and Anno-Marie Burley and Walter Mattli, “Europe Before the Court:
Political Theory of Legal Integration,” fet'l Org 47 (1993), p- 421
?Ie]é'e? and Slaughtes, “Supranational Adjudication,” suprz note 6, pp. 26i—92.

i,
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jurisdiction “over matiers more a:)g”op?ntelv ad’udged elsewhere.” By
contrast, legislative or “prescriptive comity” is “the respect sovereign
nations afford each other by lifmiiing the reach of their laws.”?" Viewed
through the lens of recent American case law, judicial comity comes into
play when courts face questions often prior to the question of which law
to apply: where the case shall be heard in the first instance, under what
procedures, with what opportunities for discovery. In the words of Judge,
now Justice, Stephen Brever, these questions are all variants of a larger
question: how to “help the world’s legal systems work together, in
harmony, rather than at cross purposes.”?! A growing number of US
courts are grappling with the answer in a wide variety of contexts.

According to the 2nd Circuit, reviewing Supreme Court precedents
on the cnforcement of forum selection clauses, “international comity
dictates that Amecrican courts enforce these sorts of clauses out of
respect for the integrity and competence of foreign tribune als.”*? The
court subsequently enforced a forum selection clause specifying an
English forum in a securides fraud case brought by a US plaintiff — in
which it was clear that neither an English court nor an English arbitra-
tor would apply US securities law. In a similar case arising under federal
trademark legislation, Judge Easterbrook of the 7th Circuit argued that
foreign courts could interpret such statutes as well as US courts, noting
that the entire Mitsubishi line of Supreme Court precedents “depend on
the belief that foreign tribunals will interpret US law honestly, just as the
federal courts of the United States routinely interpret the laws of the
States and other nations.”?

Other fertile sources of docirinai aevciopmen s rcgdr{%mg judicial
comity are cases involving forum rnon conveniens cissnissals, &s alibi pendens
motions, and requests for anti-suit injunctions. In !'zgeno/leJlmgzwczmmﬁ
Co. v. Granger, the 7th Circuit affirmed the stay of an action penémg
before an Iliinois disirict court fm;ewmg the issuance of a judgment in
parallel suit by a 3919;131’3 court, noung: L‘II’I{?I'“}AH{W]A]}{E(,; ial comity is
an interest not omy of Belgium but also of the United States.”** In the
forum non conveniens context, courts have referred to nineteenth ce
admiralty decisions dismissing cases to avoid interfering with foreign

nury

0
2

Hartford Fire Insurance Co v. California, 509 US 764, 81 (IQQO) A Ibid.
Howe v. Goldcorp Invesiments, Lid., g46 F2d 944, 050 (15\ in 1991).

22 Roby v. Corporation of Lloyds, 996 F.ad 1353, 1563 (2d Cir. 19g3) (citing Mitsubishi Motors Corp.
v. Soler Chrysler-Plymouth, Inc., 473 US 614 (:985)).

23 Omron Healthcare Inc. v. MacLaren Exports Lid., 28 F5d 600, bos (7th Cir 1994).

24

833 Fed 680, 685 (7th Cir. 1987).
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regulatory regimes, a debate that has recently been rekindied in Texas.®

Many of these decisions still i tertwine very general and amorphous
notions of comity between nations with a more specific concept of judi-
cial comity (though one can cent
other). But even at this stage,

ainly be understood as a subset of the

is possible to identify several distinct
strands of judicial comity. First is a respect for forcign courts gua courts,
rather than simply as the face of a foreign government, an hence for
their ability to resolve disputes and interpret and apply the law honestly
and competently. Second is the corollary recognition that courts in
different nations are entitled to their fuir share of disputes — both as co-
equals in the global task of judging and as the nstruments of a strong
“Ioeal interest in having localized controversies clecided at home.”* The
Ingersoll court made this link, declining to criticize the district court for
rejecting the “parochial concept that all disputes must be resolved under
o laws and in our courts.”?’ The quote is from the Supreme Court’s
semninal decision in Bremen v. Zapata, in whichita greed that American lit-
igants could be forced to lirigate abroad where they had negotiated a
forum clause choosing a foreign forum.?®

i

Respect for foreign courts need not mean deference. But it must mean
at least awareness of the presence and potential inlerest of a foreign
court, and at best direct interaction with that court in a coopcrative
effort to resolve the dispute at hand. In deciding whether 10 allow French
litigants to use US discovery procedures against an American litigant lit-
igating in a French court (as provided for in 28 USC § 1782), Judge
Cialabresi of the 2nd Circuit concluded that US courts should grantsuch
assistance in the absence of a clear objection from the foreign tribunal.
The US statute “conternplates internation

cooperation,” he wrote,
“and such cooperation presupposcs an on-going dialogue between the
adjudicative bodies of the world community . . .”.%% As an example of

the dialogue sought to be fostered, he cited a case in which two Knglish
% Compare Dow Chemical Company v. Castro Alfaro, 786 8.W.ad 674, 687 (Supreme Court of
Texas 19g0) (Doggett, J., concurring). (“Comity — deference shown 1o the interests ol the foreign
forum — . . . is best eved by avoiding the possibility of incurring the wrath and the distrust
of the Third World as it increasingly Tecoguizes that it is being used as the industrial world’s
garbage can”) (internal quotations marks and citations omitted) with Sequihua v Texaco, Inc.,
847 FSupp. 67, 63 (S.D. 'fex. 19G4) (“exercise of jurisdiction by this Court would interfere with
Feuador’s sovereign right to control its own environment and resources”; case should thus be dis-
missed on comity grounds).

Sulf Oil Corp v. Gilbert, 330 US 501, 509 (1047) (applying the forum non conpeniens GoCtrine o
dismiss a New York case in favor of a Virginia forum), quoted in Piper Aircraft v. Reyno, 454 us
235, 241 (1981) (dismissing a case brought in the United Stutes in favor of a Scottish forum).

8ag Fad at 685. 2% [he Bremen v. Zapata QfEShare Co., 407 US 1, 9 (1972},

n the Matter of the Application of Euromep, 84, 51 Fad 100,110 (2d Cir. 1995).

26
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courts had directly enjoined a litigant from using §1782, on the ground
that *“the English court sho control of its own proceedings and
the proceedings that are before it. The House of Lords subsequently
vacated the injunction on the ground that the discovery sought was not
unfair to the opposing litigant and did not interfere with “the due process
of the [English] court.”!

As this example lustrates, judicial cooperation is not necessarily har-
monious. A recent squabble between a US judge and a Hong Kong
jucige over an insider trading case reveals the potential for more heated
discussion. The US judge refused to decline jurisdiction in favor of the
Hong Kong court on the grounds that “in Hong Kong they practicaily
give you a medal for doing this sort of thing [insider trading].”
response, the Hong Kong judge stiffly defended the adeguacy of Hong
Kong law to address the conduct in question and asserted his willingness
to apply that law. He also chided the US :vﬁge, pointing out that any
conflict “should be approached in the spirit ol judicial comity rather
than judicial compbtztnencss ?32 Such a conflict is to be expected among
S%}plomais, but what is striking is the way in which the two courts per-
ceive themselives as two q%ﬁasi—az’sé;i)nomoas foreign policy actors trying
to combat international securities fraud.

1d retal

+ 5350

g Judizial ovganizations

Finally, judges are talking face to face. The judges of the Supreme
Courts of Western Europe began meeting on a triennial basis early in
the 1g80s. They have become more aware of one another’s decisions
since they began meeting, particularly with regard to each other’s will-
ingness to accept the decisions handed down by the ECJ.* In addition
to official meetings of US Supreme Court Justices with their European,
French, English, German, and Indian counterparts,® a number of
meetings | be»wesan US Supreme Court justices and their foreign counter-
parts have also been sponsored by private groups, as have meetings of
judges of the supreme courts of Tentral and Eastern Eurcpe and the

30 South Carelina Ins. Co. v. Assurantie \Lutschdpm] “De Jeven mem en” NV, 3 WL.R. 598 (Eng

1686), discussed and quoted in Euromep, 51 F.3d at 1100 n. 3. ' 51 Figd at 1100 n. §

< Naumus Asia Co. v. The Standard Chartered Bank, 1t HKLR 396 (H?K Tigh Court ¢p 1990).
3 See VI Conferencia de Tribunales Constitucionales Europeos, Tribunales Coustitucionales Luropeos vy
Autonomias Territoriales (1g85).

Several official US Supreme Court visits to Zurope, both to the European Court of Justice and
the European Court of Hurnazn Rights and to France and Germany are described above. See also
“Inclia US Legal Exchange Includes Supreme Court Justices, Lawyers,” Jnt’! Jud. Observer (Sept.
1995), 1; James G. Apple, “British, US Judges and Lawyers Meet, Discuss Shared Judicial, Legal
Concerns,” int’l Jud. Gbserver (Jan. 1996), 1

)
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former Soviet Union with US judges. Law schools have also played an
important role. tor example, N.Y.U. Law School’s Center for
International Studies and Institute of Judicial Administration hosted a
major conference of judges from both national and international tribu-
aals from around the world in February 1995 under the auspices of
N.Y.U.’s Global Law School Program.’® Similarly, Harvard Law School
hosted part of the Anglo-American Exchange.” For its part, Yale Law
School has established a seminar for members ol constitu al courls
from around the giobe to meet anually as a means of promoung “intel-
lectual exchange” among the judges.”® Another contribution of aca-
dernic institutions to the international exchange of judicial ideas Is
through compilations of websites for courts to access information
through the internet of the activities of national and supranational
courts and tribunals from around the world.*

Finally, non-profit legal associations are cONVening transnational judi-
cial conferences. For example, the Law Association for Asia and the
Pacific (LAWASIA) with its Secretariat in Australia iosters judicial
exchange through annual meetings of its Judicial Section.®” Another
way in which the American Bar Association encourages transnational
judicial interaction is through sponsoring US juclges Lo take r1ps abroad.
The ABA Central and Eastern European Law Initiative (CEXLI) peri-
odically sends American judges to various Central and Eastern
European countries to assist with law reform, codification eflorts, and
judicial training*’

The most formal initiative aimed at increasing direct judicial commu-
nication is the recently created Organization of the Supreme Courts of
the Americas (OCSA). Twenty-five suprerme court justices or their

w

5 «Fyropean Justices Mect in Washington o Discuss Clommon {ssues, Problems,” Int’l Fud. Observer

(Jan. 1996, 3. See also CEELI Update, ABA 1nt’l L. News {ABA, Washington, D.CY), (Summer

1991}, 7; Helfer and Siaughiter, “Supranational Adiudication,” supra nowe 6, p. 372-

Papers from: the conference have subsequently been published in ‘Thomas M. Franck and

Cregory H. Tox, eds., international L.aw Decisions i National Courts (. ssnational, 1996). See also,

Thomas M. Franck, “N.¥.U Conference Discusses Impact off International Tribunals,” Int'

Fudicial Observer 1 (1595}, 3-

See_James G. Apple, “British, US Judges and Lawyers Meet,” supra niote 34, p- L.

“Yale Law School Fsrablishes Seminar on Global Constitutional Issues,” Int’l Fud. Observer 4
(1997), 2-

3 See the Clenter for Global Change and Governance at Rutgers University’s website called the

“Global Courts Network™ <hi1p.://andmmcda.ruS.gers.edu/~lipscher/g'io?)n.'mml‘).

See <hat§‘)://www';awasia.asn.au/%aw"sia/Assoc.h{m>. TAWASIA member countries are:

Afghanistan; Australia; Bangladesh; Ghina; +iji; Hong Kong, China; India; iran; Japan; DPRof

Korca; Korea; Macao; Malaysia; Nepal; New Zealand; Pakistan; Papua New Guinea;

Philippines; Russian Federation, Singapore; Sri Lanka; "I'hailand; Western Samoa.

Sz “CEELI Update,” ABA Int’l Law News, Suinmer, 1991, P- 7-

40
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designees attended a conference in Washington: in October 1ggs and
drafted the OCSA charter, dedicated (o “promot[ing] and

strengthen[ing] judicial independence and the rule of law among the
embers, as well as the proper coustitutional treatment of the judiciary

as a fundamental branch of the State.”* The Charter Aequlrsé ratifica-
tion by fiftecn supreme courts, which was achicved in spring 1965. It pro-
vides for triennial meelings and envisages a permanent secretariat.
Among other activitdes, OCSA members plan to conduct a number of

hee
141

ko

studies on pmca‘dural and substantive issues such as the relative merits
of adversarial versus mqv_zq itorial systems and the relationship of the
press to the judiciary.*

OCSA is an initiative by judges and for judges. It has been strongly
supported by the internadonal relations committee of the Federal

Judicial Conference. Itisnot a streiwch to say it is the product of judi-
cial foreign policy, advancing values and interests of particular concern
to a particular group of judges.

4 Toweard a glodbal communrity of law

Par‘ilf“lpapts in judicial networks are constructing a global community of
law. The members of this community share common values and inter-
ests, based on the recognition of the law as distinct but not divorced from
politics. 'This conception of the law in turn supports a shared concep-
tion: of their own role and identity as judges — as actors who must be insu-
lated from direct political influence. At its best, this global community
assures each participant that his or her professional performance is being
both monitored and supported by a larger audience.

Champions ot the ideal of a global rule of law have most frequently
envisioned one rule for all, a unified legal system topped by a world
court. A fully 63\/@10@651 global community of law would instead encom-
pass a plurality of rules of law achieved in different States and regions.
No high court would hand down definitive global rules, although such a
system could coexist pcr?ec*}y comforta’%:féy with an inésr‘aai‘lan@ court of
Justice issuing 3udgmems about public internatdonal law. Indeed, supra-
national tribunals may play a vital unifying and coordinating role, but
their uldmate effectiveness will dﬁ;)%nﬁ on their relationship with
national government institutons exercising direct enforcement power.
Gverall, national courts would interact with one another and with

* Charter of the Organization of the Supreme Courts of the Americas, Article 1, § 21.
¥ “Tustices, Judges from Across Western Hemisphere Asscrnble, Create Charter for New
Organization of Supreme Courts,” Tni’l Fud. Observer (Jani. 1996}, 1—2



214 Democracy and inter-State relations

supranational tribunals in ways that would accommodate national and
regional differences, but that would acknowledge and reinforce a core of’
common values.

B Transnativnal regulatory cooperation

Perhaps the densest arca of transgovernmental activity is among
national regulators. National government officials charged with the
administration of anti-irust policy, securities regulation, environmental
policy, criminal law cnforcement, banking and insurance supervision —
in short, all the agents of the modern regulatory State — interact regu-
larly and increasingly systematically with their foreign counterparts.
They come t{)gf’t er to extend their combined regulatory reach, track-
ing the increasingly mobile subjects of national regulation and figuring
out coopsrauve strategies for the reg&ia’aon of global markets and global
pmblf-ms such as air and water pollution and international mafwst. The
result is the creation of horizontal governance networks that both sub-
stimite for and complement international institutions. Indeed, in some
cases the national regulators involved have created their own interna-
tional instits

Domestic institutions thal are autonomous and motivated fE’EOUgEE o
form transnational government networks can also interact with their
supranational counterparts to create global government networks. As in
the European example, the supranational institutions may play a vital
unifying and coordinating role, but their ultimate eflfectiveness wiil
depend on their relationship with national government institutions exer-
cising direct enforcement power.

£10118.

1 Networks of national regulators
It is hardly surprising that the globalization of financial and commercial
markets, criminal enterprise, and environmental probiems has led to the
creation of transnational regulatory networks. National regulators have
sought to keep up with their quarry by cooperating with one another.
Such cooperation can arise on an ad fge basis, but increasingly gives rise
to bilateral and plurilateral agreements designed to cement and support
such cooperation. The most formal of ths“se agreements are Mutual
Legal Assistance Treaties (IMLATS), whereby two States set forth a proto-
col governing cooperation between their law enforcement agencies and
courts, Increasingly, however, the preferred instrument of cooperation is
the much less formal Memorandum of Understanding, whereby two or
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more regulatory agencies set forth and initial the terms of an ongoing

relationship. MOUs arc not treaties; they do not engage the executive or

the legislature in negotiations, deliberation, or signature. They affirm

exis@"ing links among regulatory agencies hased on their common func-
ons and commitment to the solution of problemns.**

The (mmg ng nature of transnational relations among regulatory
agencies is perhaps besl captured by a concept éevﬂoped by th s
DBepartment of Justice called « ‘positive comity.”*® Comity of nations, an
archaic and notoriously vague term beloved of dlpiomazs and interna-
tional lawvers, has {raditionaﬂy signified a kind of deference granted one
nation by another in rccogﬁmog of their mutual sovereignty. It betokens
negative cooperation, in the sense of non-interference or waiver of
powers that a sovereign is clearly entitled to exercise but chooses not to.
Tor instance, a State w;li recognize another State’s laws or judicial judg-
rments based on cormity. Positive comity, on the other hand, requires a
much more active cooperation. As developed between the Anti-trus:
Division: of the Department of Justice and the Commmission of the
European Lommumﬁ; the regulatory authorities of both States under-
take to alert one another to regulatory violations within their jurisdic-
tion, with the uﬁdersmnémg that the alerted authority will then take
action.*® Comity thus becomes a principle of affirmative and caduring
cooperation among counterpart government institutions.

2 Iransgovernmental regulatory organizations

In 1688 the central bankers of the wo major financial powers
adopted capital adequacy requirements for all the banks under their
supervision. '1'ke result was a major reform of the international banking
system, to which some commentators attribute a 111&J01 and unnecessary
credit squeeze in many of the participating nations. The decision to
impose these capital adequacy requirements did not take place under
the auspices of the World Bank, the International Monetary Fund, or
even the meeting of the G7. The forum of decision was the Basle

<«

See generally Caroline A. A. Greene, Note, “International Securities Law Enforcermernt: Recen
Advances in Assistance and Cooperation,” Vand. 7. Transner’l 1. 27 (1gG4), p. 835, See also Charles
Vaughn Baltic s, Note, “The Next Step in Insider Trading Regulation: Internal Cooperative
Efforts in the Global Securities Market,” Law & Pol’y In’l Bus. 25 (191/92), pp. 191 ga2.

See generally Robert D. Shank, Note, “The Justice Department’s Recent Antitrust anorccmcnt
FPolicy: Toward a ‘Positive Comity’ Sclution o International Competition Problems?” Vand. 7.
Transnat’l L. 29 (1995), 176.

4 See Joqrph B Grillin, “EC and US Extraterritoriality: Activism and Cooperation,” Fordham Int’l

L. 7 17 (i9g4), pp. 367-€9.
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Committee on Banking Supervision, an organization composed of
twelve central bank governors. The Basle Committee was created not by
a treaty, but by a simple agreement reached by the bank governors them-
selves and announced in a press communiqué. Iis msu,bers mecet four
times a yvear and follow rules of their own devising. Decisions are taken
by consensus and are not formally binding; however, members agree to
implement accords reached within their own domestic systems. Back
horne, the authority ol the Basle Committee is then often cited as an
argument for taking domestic action.*’

The Basle Comimittee’s example has been followed by national secur-
ities commissioners and insurance regulators. IOSCO, the International
Organization of Securities Clommissioners, has no formal charter or
founding treaty; it was incorporated by a private bill of the Quebec
Naticunal Assembly. Its primary pxrpose is to find sclutions to problems

affecting international securitics markets and to generate sufficient con-
sensus among ils members to implement those solutions through
national legisiation. Its members have also entered information-sharing
agreements on their own initiative. IOSCO decision-making processes
are very flexible; furthes, aithough its membership is large and open, the
bers of the organization dominate the principal
rule-rmaking committees.” The International Association of Insurance
Supervisors® follows a similar model, as does the newly created
Tripartite Group —an international coalition of banking, insurance, and
securities vegulators created by the Basle Committee to consider
methods of improving the supervision of financial conglomerates.’

Pat Buchanan would have had a field day with the Tripartite Group,
denouncing it as a prime example of an international bureaucracy bent
on taking the power out of the hands of American voters.”' In fact,
transgovernmental regulatory organizations have no direct power; on
paper, at least, their functions are primarily consultative. "{'hey have no
formal basis in treaties or even executive agreements; they are founded
by and function for the benefit of specific groups of national regulators;

most powerful mer

¥ See David Zaring, “Internationai Law by Other Means: the Twilight Existence of International
rinancial Regulatory Organizations,” Texas /ni’! 1. 7. 33 (1098), 281.
oec Paul Guy, “Rebdlaimy Harmonization to Achieve Effective International Clompetition,”
¥ R. Edwards and H. T, Patrick, eds., Regulating Internationa! Financial Markets: Issues and Polzrm
(Bos‘xon, Mass.: Kluwer Academic Publishers, 1gg92), ». 201.
See 1 l\f% 1904 Annual Report.
See US Objections Prompt Limited Global Pact on Financial Services, 14 no. 16 Banking Pol’y Rep.
2 (1995)-
Patrick ]. Buchanan, The Great Betrayal: How American Sovereignty and Social Justice are Sacrificed to the
Gods of the Globai Economy (Boston, Mass.: Little, Brown, 19g8).
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they have flexible decision-making procedures and can control their
membe rbh}p and governance structures; their operations are largely
hidden from public view. Above all, }ahke the interna
pire to, nor are they

tioral bogeyrne
of de:ir‘agOO”C fancies, these organizations do not a
likely to, exercise power in the international system independently of
their members. They are vehicles to help national regulators solve trans-
national problems.

3 The nationalization of international law

Perhaps the most distinctive attribute of the transgovernmental regula-
tory networks is that their primary purpose is not to promulgate inter-
s but to enhance the enforcement of national law
Traditional international law requires States to implement the interna-
tional obligations they incur through national icm where ne(e%dry,
either thiouvh legislation or regulation. Thus, for instance, if States
agree to a twelve-mile territorial sca, they must change their domestic
legislation concerning the mterdictzoﬁ of vessels in territorial walers
accordingly. However, the m‘b; ect of such legislation would be interna-
tional, in the sense that only in a world with multiple nations would there
be any need to devise rules governing si)v;ce;y outside their collective
borders. Similarly, only in a world with multiple nations would we need
rules regulating war or commerce between them. Global commons
issues and inter-State relations, whether peaceful or conflictual, have

thus been the stuff of traditional international law.
ransgovernmental regulatory networks, by contrast, produce rules
governing subjects that each nation must and does already regulate
within its bordcers: crime, menopely, securities fraud, pollution, tax
evasion. The same advances in techﬁoiovy and transportation that have
fueled globalization have made it increasingly difficult to enforce
national law cffectively. Regulators thus benefit from coordmatmg their
enforcement efforts with their foreign counterparts or from ensuring that

all nations ad{)p{ a common enforcement approach
The result is the nationalization of internation: d faw. Bilateral and
plurilateral “equiaxory cooperalion does not seek to create obligations
between nations enforceable at international law. Rather, the agree-
ments reached are pledges of good faith that are essentially self~enforc-
ing, in the sense that each nation will be better able to enforce its national
law by implementing the agreement reached if all other natons do like-
wisce. The binding or coercive dimension of law emcrges only at the
national level. Uniformity of result and diversity of means go hand in
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hand. And both the rule-makers and rule-enforcers are accountable at
the national level.

O Executives and Parliaments

In the traditional conception of the international systern, heads of State
act as representatives ol the L*I’}Etdl‘y State, voicing and promoting the
national interest. Legislatures, by contrast, are presumed to have no
direct role in foreign affairs. They can approve or disapprove, or some-
times amend, agreements negotiated and concluded by the executives;
they can also decide whether and how to implement such agreements
through domestic legislation. However, their very number and decen-
tralization is assumed to p‘"ecn.dt- direct interaction with other nations.
The traditional account remains accurate as a stylized representation of
legislative -executive interaction in foreign affairs, parti icularly in parlia-
mentary systems. But even here, there are growing signs of i independent
mterests and action on both sides.

Over the past decade political scientists have increasingly tracked the

ways in which heads of State use international fora to promote their spe-
cific interests in the face of competing domestic actors. This is the “two-
level game,” whereby a head of State enhances his leverage over the
national legislature by arguing that the nation’s international credibility
is at stake. The suspect scenario runs as follows: the President seeks to
liberalize the economy. He is too weak to push t?ﬁrough Liberalizing leg-
islation on his own. He thus mcets with like-minded heads of State and
negotiates an international tracle agreement that will require the liberal-
ization measures he seeks.” The only premise on which this scenario
mdkes sense is that the executive has an interest distinct from the legis-

ature and the ability to implement that interest through international
interaction.

National legislatures are developing their own repertoire of resporises
to such games. They can and increasingly do meet directly with
mermbers of €0reig?§ delegations in international trade Ilr‘g()tid{}{)ﬂ&
theory, they could also meet with their foreign counterparts to Qevmop a
counter-strategy. In practice, we have little evidence of such contact.
However, national legislators do meet together on issues of common

52 See Robert D. Putnam, * ‘Diplomacy and Domestic Politics: the Logic of Two-1.evel Games,” Int’/
Org 42 (1988), pp. 453 35. See also Peter B. Evans, Harold F Jacobson, and Robert D. Puinam,
eds., Double edged Diplomacy: International Bargeining and Domestic Politics (Berkeley, Calif.: University
of Califnrnia Press, 1993).
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interest under the auspices ol international organizations such as NATO
and the Organization tor Security and Cooperation in Europe.®® Many

members of the US Congress also malntain home pages on the Taternet

ir counterparts in other nations.

ive networks is the spontaneous organiza-
zation of naticnal legislators on international issues such
an rights, and democratic government. The
izations in this regard are Parliamentarians for Global
Action and the Interparliamentary Union. While such groups can have
an infiuence on domestic legislative inidatives and certumzy promote
communication and (tross-;ert;hzatzon of policy ideas and a;)})roqs:hes
among national legislators, they still reflect more of an effort to give leg-
1s§dsors a voice on more traditional foreign pf);;ﬁcy issues than ﬂ‘e devel-
opment of transgovernmental networks on issues of more domestic
coricern. Increasingly, these parliamentary networks have become a
means of asserting regional viewpoints on matters of international
concern. More generally, they have provided legislators with an oppor-
tunity to meet with one another informally, providing an increasingly
effective forum for the resclution of intermational problems.

Of particular interest regarding the issues discussed in this volume is
the IPU’s involvement in promulgating both information about electo-
ral systems around the world and international law standards on free and
fair elections.” It has been joined in this endeavor by specific regional
organizations such as the Association of African Election Authorities,
founded in 1697 and cow posef{ both of government officials and leaders
of NGOs directly involved in monitoring and assisting elections. The
Association {harter scts forth a long list of purposes, including “the pro-
motion of ifrcc and fair elections in Alrica; the promotion of indepen-
dent and impartial election organizations and admmist"“ﬁm s; and the
development of professional election officials with high integrity, a
strong sense of public service and a commitment to democracy.” Here
is a transgovernmental entity that includes non-governmental actors, all

that can be visited by the

Another source of legi
rion and mobili
as arms control, h

leading org:

¥ For a discussion of the North Atlantic Assembly, the NATO parliamentary organ, see Christian
Brumter, 7he North :Atlantic Assembly (Dordrecht and Bosion, Mass.: Marsinus Nijhoff Publishers,
1996). Similarly, for an overview of the OSCE’s parliamentary assembly see Alexis Heraclides,
Fielsinki-11 and its Aftermath: The Making of the CSCK Into an Inlernationel Grgarization (London and
New York: Pinter Publishers, :9g3), p. 15.

Inter-Parliamentary Union, Flecioral Systems: A World-Wide Comparative Study (Geneva: Inter-
Parliamentary Union, 19933 Guy S. Goodwin-Gill, Free and Fuir Eleciions: International Law and
Practice (Geneva: Inter-Parllamentary Union, 19g.4).

AAFA, “Report on the Founding Meeting of the Association of African Election Authorities,”
LUnited Nations Electoral Assistance Division (LIN/EALD) (19g7).
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united by the desire to preserve and transmit a particular set of profes-
sional goals on an issue of cracial importance to democratic governance.

II TRANSGOVERNMENTALISM AND THE LIBERAL DEMOCRATIC
ORDER

The transgovernmental networks and institutions described above
coexist and interact with traditional intern: organizations. The
hallmark of transgovernmentalism, however, is a s ystem in which the
principal actors are State units rather than unitary States, nteracting
horizontally with their foreign counterparts rather than ceds g power to
their intcrnational or supranational equivalents. ‘I'ransgovernmentalism
thus mqmres the “dhaaglegdtm? of the State into its component
government instituti ons — institutions who will continue to recognize and
represem the natzuha initevest relative to other nations, but who will also
have distinet inst nal interests.

Bisaggrf-vatcé State activity, in turn, is most concentrated among
liberal dernocracies, defined as States provzdmg some form of represen-
tative government secured by the separation of powers, constitutional
guarantees of cwvil and poimcal rights, juricdical equality, the rule of idw
and a market economy that protects private property rights.>
Government networks are pdrtxcamn‘y dense and institutionalized inz the
EU7 and, more broadly, among OFCT countries.’® The members of
the Basle Commlftce” and the principal rule-makers in IOSCO are all
liberal democracies.®” Government networks arc cqually a hallmark of
relations among Cormmonwealth countries.%! Kven in the security realm,

% This is the deh.lmun of liberal democracy used by Michael Doyic in his pzoueermq work on the
“dernocratic peace.™ See Michael W. Doyle, “Kant, Liberat Legacies, and Foreign AfTairs,” Phil.
& Pub. Aff. 12 (1986), pp. 206—0g. Note ti ¢ c!e%u;mon is quite broad: miarket economies that
prolect private property rights range from Sweden to the United States.
Renaud Dehousse, Regmanon by Networks in the Eurcpean Community: the Role of
Furopean Aqenci(‘s "j L. Pub. Pol. 1 (1667), 246; David Gam: eron, “Transnational Relations and
the Developiuent of the Luropean Economic and Monetary ann i Thomas Risse-Kappen,
od., Bringing Transnational Relations Back in: Non-State Aclors, Doma./zr Strctures, ard International
]111[1/1{[1071.; (New York: Cambridge Lvnivu‘sit\ Press, 1995).
* Scott H. facobs, “Regulatory peration for an Interdependent World: Issues for
Government,” in Regilatory Co- otmatwn /w‘ an Interdependent World ((GOECT 1994), p. 15.
Belgium, Canada, France, Germany, italy, Japan, 1. uxembourg, therlands, Sweden,
Switzeriand, the United Kingdom, and the Tnited States.
The IOSCO Technical Committee is composed of Australia, France, Germany, ITong Kong,
aml; Japan, Mexico, the Netherlands, Ontario, Quebec, Spain, chdcn, Switzerland, the
trnited Kingdom, and ihe Uniied States.

David Howell, “The Place of the Commonwealth in the International Orxcer,” Lhe Round Table
345 (1088), p. 29.

o
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Thornas Risse-Kappen argues that they are 2 distinctive feature of rela-
tions within NATO and in the US—Japanese sccurity relationship.®?
Finally, both vertical and horizontal Jjudicial networks are most devel-
oped in Europe and among common law courts in the Common-
wealth.t3 Tt is also noteworthy that the formation of OGSA followed the
re-democratization of much of Latin America.

Although the empirical correlation belween government networks
and Lberal democracies is easy to establish, the precise causal connec-
tions remain unproved. A number of possible explanations presert
themsclves, however. First is the existence of the “(liberal) democratic
peace,” the now well-established proposition that liberal democracies
are very unlikely to use military conilict to resolve their disputes.®” As
early as 1977, when identifying the features of the emerging phenorne-
non of “complex interdependence,” Keohane and Nye listed both trans-
governmental relations and a relucitance to use military foree, a
reluctarice that was particularly observable “among industrialized, plu-
ralist couniries.”™ Writing in 1995, Risse-Kappen concurs, listing e
democratic peace and transgovernmental relations as two important
characteristics of “cooperation among d .rmocracies.”® The connection
between the two scems straightforward. Government institutions are

likely to be far more willing to formulate and implement their own sep-
arate conceptions of the national interest if they are certain that poien-
tial conflict with other nations cannot escalate into a genuine secutity
threat. Conversely, the prospect of war is the fastest way to ensure that
all branches of a government will in fact cohere into a “ynitary State.”

A second factor contributing to the distinctive patterns of trans-
governmental activity among liberal democracies is undoubtedly the

‘Thomas Risse-Kappen, Cooperation among Democracies: the European Influence on US Foreign Folicy
(Princeton University Press, 1905), p-209. On the US-Japan security relationship, see Peter
Katzenstein and Yotaka Tsujinaka, “‘Bullying,’ ‘Buying,’ and ‘Binding,”: US—japanese
Transnaticnal Relations and Domestic Structures,”
Relations Back In, supre note 57.

Helfer and Slaughter, “Supranationai Adjudication,” supra note 6, pp. 20097, 370-73-

Doyle, “Kang, Liberai [.cgacies, and Toreign Affairs”, supra note 55; Bruce Russety, Grasping the
Democratic Peace: Principles _for a Post-Cold War V¥orld (Princeton University Press, 1963). Critics of
this research routinely point to conflict among liberal democracies — Greece and Turkey, India
and Pakistan — as contrary evidence. However, the claim is emphatically not that liberal demaoc-
racies will not experience conflict, even sharp and heated conflict that threatens to escalate mil-
itarily. It is rather that such escalation can either be prevented at the outset or stepped back down,
due to a wide variety of forces in boih countries that ultimately work against military resolution.
Robert O. Keohane, Joseph S. Nye, and Stanley Hoffimana, eds., Afier the Cold VWar: International
Inséitutions and State Strategies in Europe 1891-1991 (Cambridge, Mass.: Tlarvard U niversity Press,
1993), p- 27. # Risse-Kappen, Cooperation among Democracies, supra note 62, pp. 27, 35.

iz Risse-Kappen, ed., Binging Traasnatior:al
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relatively high level of economic development among mature liberal
democracies and the accompanying intensity of globalization, defined
not simply as macrocconomic interdependence, but microeccnomic
integration of individual corporations.®” Close transnational links
between economic actors give rise to regulatory conflict and the accom-
panying need for repeated interaction and ultimately a framework for
coopcration among national regulatory authorities. Similarly, disputes
between transnational economic actors lead to conflicts between courts
over judicial jurisdiction, ultimately recuiring courts to devise ways 0
cooperate with or at least take account of one another. Another link
between economic development and government networks is the level of
economic development necessary f{or membership in the OECD, an
organization that explicitly fosters government networks.

However, to say that mature liberal democracies enjoy a high level of
economic developrment and that the economic interdependence fre-
ntly accompanying such levels of developrnent creates a demand for
government nelworks is not to say either that a liberal democracy will
tomatically prosper, or that economic development necessarily
requires liberal democracy. Empirical studies have shown only that
rising income levels correlate positively with the prospects for stable
democracy; it is far less evident that stable democracy raises incomes.5®
Moreover, although post-Cold War conventional wisdom dictates that
democracy must go hand in hand with a private-property market
economy, the phenomenal growth rates in China and the experience of
the Asian “ligers” prior to their democratization, not to mention the his-
torical experience of many prosperous but nen-democratic Staics, all
suggest that the conventional wisdom is ripe for revision. Thus it may be
true only that high levels of economic development are a central featurc
of contemporary relations among liberal democracies.

A third link between liberal demnocracy and transgovernmentalism is
the relative strength and autonomy of the institutions participating in
government networks. rarced Zakaria has recently rekindled debate
over whether “liberalism” and “democracy” automatically go together,

al

au

87 Woilgang Reinicke, “Global Public Policy,” Foreign Aff. 76 (19y7), p. 127. Consistent with the argu-
meitl advanced here, Reinicke notes that most of the economic integration that has been asso-
ciated with globalization has taken place among OECD countries, He cites the institutions
charged with regulating this process, referred to above as transgovernmenta! regulatory organ-
izations, as the “institutions of globalization,” as cpposed to the more tradidonal “institutions of
interdependence” such as the IMF and the Worid Bank.

John I' fZeliiwell, “Empirical Linkages Between Democracy and Economic Growth,” Brit. 7 of
FPol. Sei. 24 (1004), D. 225.

68
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arguing that “consttutional liberalisim,” defined as the Western tradition
“that seeks to protect an individual’s autonomy and dignily againsi coer-
cion,” rests on a set of political commitments that do not necessarily
accompany free and fair elections.®® Many scholars and practitioners
sharply disagree, noting that the list of “liberal autocracies” is short,
anomalous, and largelv historical.”" Nevertheless, even Zakaria’s critics
agree that the “liberal” and “democratic” elements of liberal democracy
are distinguishable and that the preservation of individual liberty
depends in: part on mechanisms for curtailing the power of separate
branches of government {loosely and often inaccurately defined as “the
separation of powers”). Americans readily recognize this mechanism
under the Madisonian rubric of ecks and balances,” but important
rences exist between presidemlm and parliamentary systems in this
regard. Even in parliamentary systems, however, which typically do not
recognize a formal separation of executive and legislative powers in the
same way that many presidential systeins do, the administrative bureau-
cracy enjoys substantial autonomy from Shzf‘{ﬁ’ig iegi
and the rewitiﬁg cast of ministers. Overall, different branches of
governiment in liberal States arc nevertheless more powerful and auton-
omous on their home turf than their counterparts in illiberal States,
whether democratic or not.

"The relative power and autonomy of domestic government mstitu-
tlons bears on the formation of governmental networks in two ways.
First, either formal or informal norms regarding scparation of powers
free government institutions o concentrate on their specific tasks of reg-
ulation, legislation, law enforcement and dispute resolution, leading
them to take responsibility for specific government functions and thus to
make common cause more casily with their counterparts in other
nztions performing similar functions. Second, in those systems such as
the United States in which vigorous competition among domestic
govermmnent instilutions is encouraged, regulatory agencies, legislative
comrnitiees, the execulive branch, and even courts are likely to be skilled
nolitical players, accustomed to coalition-building in support of a par-
ticular institutional or pelicy position within.

Institutions thus empowered on their home turf are better equipped
to seek out and cooperate with their foreign counterparts and indeed
may be spurred to do so by competition with their fellow domestic

tive majoritics

%% Fareed Zakaria, “The Rise of iliberal Democracy,” Foreign Af. 76 (1997) Pp. 25 26.
70 See, e.g, John Shattuck and [. Brian Atwood, “Defending Democracy;,” Foreign Aff. 77 (1008), pp.
167—70; Marc . Plattner, “Liberalism and Democracy,” Foreign A 77 (1968), pp. 171-80.
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branches. For instance, a US court has made common cause with a
British court to circumvent a Justice Department position in an anti-trust
case that the US court hesitated to override on its own.”! Examples of
executives seeking to outflank their legislatures are also well docu-
meated.” By contrast, institutions subject to the political whims of a dic-
tator or oligarchy, or else primarily pursuing their own material interests,
are less likely to be fit interlocutors.

Here too, however, it is important not to overstate the argument.
Autocracies of various stripes and iliiberal democracies can and do
operate specialized ministries or agencies that are committed to and
carry out regulatory functions such as securities, banking, or even envi-
ronmaental regulation. Such entities may well have sufficient domestic
power and autonomy to participate in government nctworks, as is
evident from their membership in many of the nctworks described
above. This aspect of government networks will be discussed further
below. Alternatively, illiberal States may seek to promote independent
Judiciaries, primarily to attract foreign investrment, or may have a tra
tion: of independent judges who now often find themselves it opposition
against the current government.

Functionalism and professionalization can thus provide a measure of
common ground linking government officials from widely disparate
political systems. Based on current empirical evidence, however, these
broader government networks are likely to engage principally in infor-

mation cxchange and policy coordination. More active cooperation, col-
laboration, and conflict resolution require a high degree of trust, which

~

n turn appears to depend on a sense of shared identity or “we-feeling,”7

Shared identity;, however, can be derived from 2 common religion,

‘' See Laker Airways v. Sabena, 731 Fad gog (D.C. Cir. 1984). T'he Laker litigation began in the
District of Colurnbia Districe Court as an antitrust action against a namber ol trausatlantc air-
lines. The defendants obtained a preliminary injunction in the British High Court of Justice for-
bidding Laker from prosecuting its American antitrust action. The British Qourt of Appeal
subsequently issued a permanent injunction requiring Laker to dismiss its suit against the British
defendants, and characterized the American action as “wholly untriable.” British Airways Board
v. Laker Airways, [1683] 3 W.LLR. 545, 573 (C.A. 1¢83). For an account of the back-and-forth
couri decisions in the Laker litigation, sec Daryl A. [ ibow, Note, “The Laker Aatitrust Litigation:
The jurisdictional “Rule of Reason’ Applied to Transnational Injunctive Relief,” Cornell I.. Rev.
71 (1686), 655661, 72 See Putnam, “Dipiomacy and Domestic Politics,” supra note 52.

Kard ¥ Deutsch, e al., Political Communily and the North Ailantic 4rea: international oreanization in light
of hustorical experience (Princeton University Press, 1957), p.izg. Deutsch developed the concept of
a “pluralistic security community,” based on a community of valies that promotes “mutual sym-
pathy and loyalties; of ‘we-feeling,” trust, and consideration; of at least partial identification in
rerms of selimages and interests; ol the ability to predict each other’s behavior and ability to
act in accordance with that prediction.”

-
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culture, ethnicity, or political ideology; geographic contiguity or shared
historical expeﬁence* solidarity i1 the {ace of a common threat. Liberal
democracies may ic esltfv with one another as members of an in- roup
confronted with non-dermocracies, but such
of commonality does not necessarily pr\)mn&- government networks.”*

1 link between government networks and liber
is thus shared political values of a kind fostering the mode of govern-
ance that government networks represent. Liberal democratic norms of
pluralism and tolerance enshrine principles of “legitimate difference”
that help bridge cultural and political differences among entities
seeking common ends but often through quite different means;’> norms
of equality translate into procedural requirements of consensus and
consultation that help equalize power disparities ammong participants in
governmental networks.”® The guarantee of peaceful dsz ute resolution
that is & concomitant of the liberal democratic peace also ensurcs that
governmental networks wili not be sufmdev iy and violeatly disrupted,
even il they may be stalemated by particularly intractable disputes.
Making an analogous point, Risse-Kappen argues that such norms
temper the “[flierce econcmic competitions” that is a concomitant of
shared capilalist values among liberal democracies.”’

Chroniclers and proponents of the liberal democratic order as the
principal US achievement after 1945 have focused far more on interna-
ticnal Institutions than transgovernmental relations. John Tkenberry
notes that the “decentralized and open character of domestic institu-
dons” in Western liberal democracies facilitates transnational politics,
but his description of the Western “constitutional vision:” cmphasizes the
creation of the United Nadons, NATG, and the multilateral financial
instinstions.” Similarly, the Clinton Administration’s foreign policy, ded-
icated (o securing and expanding the liberal democratic ordes has

focused o democracy, {ree trade, and International inslitutions.

Hfication or as wrﬂ“*{)sq

lemocracy

* "T'he argument here roughly parailels the reasoning in Risse-Kappen, ed., Bringing fransnational
Relations Back In, supra niote 57, pp. 27--29 (arguing that explaining the democratic peace does not
explain regular cooperation among liberal democracies within democratic international institu-
dons).

Anne-Marie Burley, “Law among Liberal States: Liberal Internationalism and the Act of Srate
Doctrine,” Columbia L. Rev. 92 (1692}, p. 1907.

Risse-Kappen, Cooperation among Democracies, supra note 62, p. 59. 7T {bid. at 31.

Ikenberry, “The Myth of Post-War Chaos,” supra note 4, pp. 68 89. As noted above, Keohane
and Nye Qmmvd o the significance of aansgovernsental s in their analysis of “complex
iependence” in the 19708 and simulrancously argued that compiex interdependence was
ikely to obtain among iiberal democracies. However, they did not sec themseives as

(
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Transgovernmental relations tend to be an afterthought, invariably
described as addressing “iechaical” or “functional’ issues.

In fact, transgovernmentalism should be understood as a central corm-
pornient of the liberal democratic order. As an empirical phenomenon,
networks of government institutions are the primary channels of com-
munication and cooperation among liberal democracies. As argued in
this section, they are particularly likely to flourish in conditions of peace,
prosperity, strong and autonomous domestic instilutions, and liberal
democratic norms of decision-making and dispute-resolution. But they
are more than a by-product of the liberal internationalist “constitutional
vision” that Tkenberry describes. Transgovernmentalism comprises its
own constitutional vision of international order.

The Kantian vision of international order among liberal democracies
in Perpetual Peace was far more horizontal than vertical, envisaging a
“pacific union” bound by the loosest possible ties and cemented primar-
ily by the convergence of domestic values and political structures.
Hierarchical institutions that would recreate domestic government on a
global scale were to be avoided at all costs. ''he transgovernmental ele-
ments of the current liberal democratic order come closest to achievin g
this vision. In practice, governmental networks arc Iikely to coexist with
and complement liberal internationalist institutions. But they play a crit-
ical role in creating and cementing a community of liberal democracies.
Moreover, they will play an increasingly important role in expanding
that community.

i

III GOVERNMENT NETWORKS AND (LIBERAL)
DEMOGRATIZATION

A pillar of US foreign policy under the Clinton Administration has been
the substitution of “enlargement” for “containment’: secking to expand
the liberal democratic order.” The critical question is how? Labeling
States “democratic” or “non-democratic,” “liberal” or “Uiberal,” is
difficult and often disingenuous. Mositoring elections is at best a first

¥ Policy-makers and scholars use a wide variety of terms to describe the state of relations among
advanced industrial democracies, siabie but less developed democracies, and emerging democ-
racies. The Clinton Administration clien refers to the “comrunity of democracies.” See “Trom
Containment to Enlargement,” speech by Anthony Lake, Assistant (o the President for National
Security Affairs (Sepl. 27, 1993); Text ol President Glinton’s Statement on NATO Summit (Dee.
10, 1966). john Ikenberry refess (o the liberal democratic order; Fareed Zakaria emphasizes the
“liberal order,” as does Timothy Garton Ash. Se tkenberry, “The Myth of Post-War Chkaos,”
supra noze 4; Zakaria, “Tiliberal Democracy,” supre note 6g; and Timothy Garton Ash, “Hurope’s
Endangered Liberal Order,” Foreign Af. 77 (1998).
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step even toward democratization, much less toward building the liberal
institutions that saleguard individual rights against majority whim and
protect against the usurpation of political power by a particular
faction.” Long-term, patient elforts are nceded to strengthen these insti-
tutions and establish the values of transparency, honesty, and profession-
alism  throughout government that promote genuine democratic
accountability and control. In the meantime, it is also increasingly pos-
sible for citizens of one country to “borrow” the fiberal democratic insti-
tutions of another — at least for limited purposes and for a limited time.

A Piercing the shell of sovereignty

Governmental networks can {unction as important transmission belts for
these values. They can also help build and even establish specific govern-
ment nstitutions, as well as s*{r?ng?hfzmi 1g and occasionally legitimalting
their cxisting members. The value of a transgovernmental nciwork
“pproach is that 1t sidesteps sirategies that require identifying a core
“liberal democratic order” that must be “cnlarged,” an apz)rﬁaf‘h that
often seems above all to reinforce perceptions of an exclusive democeratic

for which many would read “V\’es’;erz@ *—club. Foc usmg on individual
government institutions instead of the governments of which they arc a
part acknowledges the complexity and often the contingen ey of any
ild hseral democracy

i

poiitical engineering project, seeking at best to bu
one institution at a tie.

As noted above, government networks are concentrated among
liberal democracies. But they are not limited to them. Non-democratic
States may still have institutions capable of participating fully in these
nelworks, such as committed and effective regulatory agencies or a rel-
atively independent judiciary. Indeed, Zakaria distinguishes not only
between liberal and illiberal democracies, but also between illiberal
dernocracies and “liberal a U:ocmcies,” States without popularty elected
government but with constitutiona }:>z“ot€c‘fio'>~ of individual rights and
independent judiciaries.® Similarly, States such as China that seek to lib-
eralize their econornies without relinquishing centralized political power
are finding the need o create more autonomous financial and commer-
cial institutions and to strengthen their courts.

Governmental networks may be « particularly effective way of

% Zakaria, “Iliberal Democracy,” supra note 69, pp. 30-32.
81 Ibid., 28 9. He cites only Hong Kong as a recent example, bui notes that a number of countries
have achieved this status in the past, such as the Austro—Hungariaa empire.
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strengthening and Improving participating government institutions
through a variety of mechanisms. First is simple information exchange,
oroviding developing and/or democratizing countries with a range ol
mstitutional models by which to achieve specific policy goals. Through
the Federation Internationale de Bourses des Valeurs, for instance,
southern African countries such as Mauritius can quickly and Cdbhy
inform themselves about various ways of regulating a stock market.

Such knowledge may readily transiate into power not only ia the obvious
sense of enhanced ability to undertake a particular regulatory project,
bul also into increased authority in domestic political debates.

Bqually important, however, is the possab;hzy that some of the regu-
latory models on display through the network will not be purely
“Western” or “developed.” Sovc;‘wgn schisitivities, pa{tcu]aﬂy aga;hst
the backdrop of an imperialist past, may be much less like

nendations (o foilow a

inflamed by recomn ory model
from Kenya or South Korea than T e or J“p(m Thus subs
principles and professional values prevalent among contemporary
indlustrialized democracies may be “laundered” ?hrougb government
networks to dirninieh their “Western” provenance and make them more
palatable to States with sirong historical and cultural reasons to wish Lo
forge their own governance models. Morcover, many of the adaptations
of orig‘mﬂ ‘Nestez‘n models by other countries around the world are
likely to improve effectiveness of in particular deveioping
countries.

A second way in which government networks can help strengthen
government institutions outside the core community of industrialized
ies is to provide leverage for the creation of new insti-
tutions. Many of the Memoranda of Understanding concluded between
the US Securities and Exchange Commission (SEC) and foreign secur-
ities z‘egxﬁaiors for instance, ex@iécéﬂy require that the foreign counter-
pu t be delegated a certain degree of power ar

ational legislature. SEC technical assistance to its foreign counterpart
to build regulatory capacity and expertise is often conditioned oa such
legislative delegation. Envirocmmental enforcement networks between
{anada, the United States, and Mexico, developing under NAFTA aus-
pices, similarly operate to strengthen domestic capacity lor ellective
environmental regulation, largely in Mexico.%2 Under the global mantra

2se mod

>eral democra

ot

d ahto;?o:Ay 5y its

N o ,
& nroental Enlorcament and

phere,” Int'( L. 30 (1906, .

Scoit C. Tulton and twork of Envi
Cowmpliance Cooperation in North Armerica and the Western Hem
111,

Sperling 1. Lawrence, “The Net
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of “capacity-building,” government networks operating institution to
institution can h elp to reshape the domestic political landscape by creat-
ingande “mpowcrmg new regulatory institutions.

Third, participation in government networks can socialize and
strengthen domestic judicial and reguiatory institutions in ways that will
help them resist political domination, corruption, or simple incompe-
tence back home. Tor many specific government institutions seeking to
carve out a new role and mandate for themselves in domestic politics,
participation in government networks can be a valuable source of
support. The Organization of Supreme Courts of the Americas, for
instance, actively seeks to strengthen norms of judicial i‘ﬂdepenﬂer?—!‘
among its members, many of whom must fen 1d off powerful political
torces. Heinz Kiug has also described the ways in which the South
African Supreme Court uses references to foreign and international law
to bolster and | fegitimarte itseif while simultaneously developing a distine
tively South African jurisprudence.?® On the regulatory side, a domebuc
agency can justify a reiorm agenda by stressing the need to comply with
codes of general principles adopted by like agencies around the world
through a government network. Examples include principles of sound
banking adopted by the Basle Committee, after extensive consultation
with central banks in many developing economies, or the new 10OSCO
principles of securities regulation adopted through the Technical
Committee.

M\chaﬂcfmg information, wresting a measure of autonomy {rom a
national legislature, offering transnational moral support and such legit-
imation as can be afforded by pointing to a global consensus — these may

i y. But i in fact

ing Liberal dermoct

seem an unlikely Bluepring for buil
the success of liberal democratization rests not only on returning power
to the people but also on preveumm the abuse or usurpaticn of that
power through the rule of law and honest and cffective government,
then governmental networks are the channels through which successful
Lberul democratic institutions can transmil their k?}owleoge and experi-
ence and sometimes even replicate themselves.

B “Borrowing” liberal democracy

Individuals and groups who do not have access o liberal democratic or
i D
simply well-functioning government institutions at home may also

¥ Heinz Klug, “Bounded Alternatives: the Reception of Counstitutional Paradigms and the
Civilizing of Unnegotiable Coonfiicts in South Africa,” Washingtorn Iost (July 9, 1998), A24.
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“borrow” them from abroad to achicve a form of representation or a

measure of justice that they cannot obtain in their own countries. The
clearest example of this phenomenon arises in the human rights context,

where victims of human rights violations in countries such as Paraguay,
Argentina, Haiti, Nicaragua and the Philippines have sued for redress in
the courts of the United States.?* US courts essentially accepted these
cases, even in the face of periodic opposition from the executive branch,
by adopting a broad mterpretation of a virtually moribund statute
dating from 1789.% Under this interpretation, alicns may sue in US
courts o seek damages from foreign government officials accused of
torture and other human rights violations, cven where the acts aliegedly
tock place entirely within the foreign country. More generally, human
rights NGOs seeking to publicize and prevent human rights violations
can often circurmnvent non-functioning governmezza institutions in their
own States — corrupt or terrorized legislatures and politicized courts

by publicizing the plight of victims abroad and mobilizing a foreign
court, legislature, or executive to take action against their own govern-

ment.

Liess éfamatiumy, the Russian government has chiosen to “borrow”
the services of the US Ivod and Drug Agency, accepting any pharma-
ceutical licensed by the FIDA for dzsm}mmm n the United States as vali
for Russia as well.® This decision would be a form of “mutual recogni-
tion,” popular as a strategy {or regulatory cooperation, except that it is
not mutual. It is rather the wholesale adoption of the [unctions, stan-
dards, and results of a foreign regulatory agency — a kind of regulatory
“out-sourcing.” Two securities specialists have recently proposed a
regime of “portable reciprocity” for global securities regulation,

8% See, e.g, Filartiga v. Pena-Iraia 630, F2 d 876 (2d Cir. 1980); Tel-Oren v. Libyan Arab Republic,
726 Fad 774 (D.C. Cir 1684); Lafontant v. Aristide, B44 FSupp. 128 (E.DINY. 1094); Fernandez
v. Wilkinson, 505 I' Supp. 787 (D. Kan. 1980}, aff’d 854 Faod 1382 (10® Cir. 1981); Von Dardel v.
USSR, 623 E Supp. 246 (D.D.C. 1985); Sanchez-Espinoza v. Reagan, 568 . Supp. 596 (D.D.C.
1683); Trajano v. Marcos, No. 86—o0207 (D. Ha. July 18. 1987); Gainto v. Marcos, 654 F. Supp. 276
(8.1 Cal. 1986); Siderman v Republic of Argentina, g5 Hzd 699 (9 Cir. qu) See Richard

h, ¢ Invomng Hluman Rights Law in Domestic Courts,” Cinn. L. Rev. 54 (1985), p. 367.

. ary Act of 1789, ch. 20 §g(b), 1 Sias. 73, 77, codifted at 28 USC §1350 (1982). (“the district
courts shall have original jurisdiction of any civil action by an alien for a rort only, committed in
violation of the law of natons or a treaty of the United States”). Although the Carter
Admunistration originally supported an expansive interpretation of the Alien Tort Statute io
cover human rights claims in Filartga, supra note 84, the Reagan Administration took the oppo-
site position in a number of the cases litigated during its tenure, such as Tel-Oren and Argentine
Republic v. Amerada Hess Shipping Corp., 488 US 810 (1988).

8 See Bryan L. Walser, “Shared Technical 1ecision-making: The Multinational Pharmaceutical
Industry, FExpert Communities, and a Contextual Approach to Theories of International
Relations” (May 15, 1966) {unpublished ms. on file with author).

85




Government networks 231

whereby individual securities issuers would choose one country’s laws to
govern their activities anywhere in the world, backed up by that
country’s enforcement capacities.’’ And a Harvard Law professo&~ con-
sulting for the World Bank on financial reform in Nepal has recom-
menaed that Nepal “selectively incorporate” US financial regulation,
not as the basis for new Nepalese law, but as an ongoing link to the US
legal system.®®

Borrowing foreign government institutions would hardly seem to con-

tribute to democratic self~government. On the other hand, if the choice
to go abroad is made not as an alternative to developing regulatory or
judicial capacity at home but rather as a temporary expedient or even a
long-term complement to strengthened and improved domestic ins
tions, “borrowing” can help make the fruits of kberal democracy, as well
as econo mic development, more widely available to individuals around
the world. The choice to borrow another nation’s regulatory scheme
nay ;tscéf be made by democratically clected icaders. In the human
rights cases, by contrast, the choice 1o borrow foreign courts is a more
desperale move, but one that can nevertheless provide citizens denied
the protection of their rights and government officials responsible for or
at least complicit in trampling those rights a taste of what stz rOng Courts
in their own system could mean.

Disaggregating the State shifls the focus away from reductionist labels
of “dernocratic” versus “non-democratic” and toward the performance
of specific government institutions. Expanding transgovernmental net-
works to include selected institutions [rom illiberal and/or non-
democratic States offers opportunides to sirengther them where possible
and to supplant them where necessary. The result is strategics ol eniarge-
ment that are both realistic and effective.

IV TRANSGOVERNMENTALISM AND THE CHALLENCE OF
GLCBAL ACCOUNTABILITY

If government networks are the heart of the liberal democratic order
and the best hope of expanding that order, how can we ensure that they
themselves are faithful to core liberal democratic principies? Specifically,

87 S{ephcnj Choi and Ancrew T. Guzman, “Portablc Reciprocity: Rethinking the International
Reach of Securities Reguladon,” 8. Cul. /. Rev. 71 (1998), gos.

8 Howeil Jackson, “A Goncept Paper on the Selective Incorporation of Foreign Legal Systems to
Promote Nepal as An International Financial Services Center,” Professor of Law, Harvard Law
School (unpuablished).
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how can they be held accountable? Any form of global governance faces
a potential democratic deficit, this time on a globz
governmental order poses particular challenges and holds out particular
opportunities for establishing accountable government.

Transgovernmentalism harnesses the full power of the nation-State in
the elfort to find and implement solutions to transnational probiems.
Global governance is often referred to as “governance withoul govern-
ment.” Governance without government is governance withoul power
And government without power rarely works. On the contrary, mary of
the most pressing international and domestic problerms result from an
absence of government from insufficient State power — 10 establish
order, build infrastructure, and provide at least a minimum of social ser-
vices. Private actors may be taking up the slack, but cannot ultimately
substitute for the State.

scale. But a trans-

With the exercise of power come the responsibilities of power, but
here the many advantages of networks as an organizational form
threaten to become Habilities. Networks allow governments to capitalize
on the virtues of flexibility and decentralization that new medievalists
o neiworks of non-State actors. Yet nerworks have
particular deficits as mechanisms for delivering accountable govern-

celebrate with regard ¢

ks

ment, as any feminist who has batted “the old boy network” wiil quickly

recognize. Their flexibility and decentralization means that it is very
difficult to establish precisely who is acting and when. Influence Is subtle
and hard to wack; important decisions may be made in very informal
settings.

Developing mechanisms for holding networks accountable, both in
the public and the private realms, is thus a deep and important chal-
lenge. In devising strategies to meet this challenge, however, it is impor-
tant to wplace the accountability of transgovernmental actors in
perspective. Liberal internationalism poses the dangers of an unclected
supranational bureaucracy; the new medievalisi envisions {ree-form
networks of public and private actors, together witli the devolution of
power above and below the State, that would make it difficult even to
discern the lines of political authority. The accountability of govern-
ment networks must be weighed and assessed against these alternatives.
In this context, government networks have a number of potential advan-
tages.

First, transgovernmentalism assumes the same conception of the
State in international relations as in domestic politics: a set of comipet-
ing and cooperating government institutions with both distinct and over-




Government nelworks 29
fale

lapping functions. In theory, at least those institutions should be as
accountable in their international activities as they are in their domestic
affairs. For many, however, the prospect of transnational government by
judges and administrative agencies locks more like techrocracy than
democracy - government by specialized functionaries with Iitde
accountability to national legislatures. Government institutions engaged
in policy-making with their forcign counterparts will be barely visible,
much less accountable, tc voters still largely tied to national territory.
These arguments have force, but many prospects [or asserting demo-
cratic control remain to be explored. As national legislators becore
increasingly aware of transgovernmental networks, they can expand
their oversight capacities and develop networks of their own. Moreover,
rransnational NGO networks are already capable of monitoring irans-
governmental aciivity. The problem here, however, as many “ncw
medievalists” recognize, is one of NGO accountability, suggesting the
need to develop a transgovernmental capacity to monitor and poten-

ially
Second, transgovernmenial networks will actually strengthen the

State as the primary actor in the international system. The defining
attribute of the State has traditionally been the possession of sovereignty
— ideally conceived as absolute power in domestic affairs und autonommy
in relations with other States. But as Abram and Antonia Chaycs
observe, sovereignty is actually “status — the vindication ol the State’s
existenice in the international system.”® More important, they de
strate that in contemnporary international relations, sovereignty has been
redefined to mean “membership in the regimes that make up the sub-
stance of inlernational life.”?

Disaggregating the State makes it possible to disaggregate sovereignty
as well, helping specific State institutions derive strength and status {rom
participation in a (ransgovernmental order. Lack of accountabiiity is as
likely to flow from a weak or [ailing government as an excessively strong
omne; liberal democracy is as threatened by anarchy as by autocracy. Thus
in many cases, sirengthening the State to help create effective govern-
ment is the nccessary first sted toward creating accountable government.

Third, government networks can quite easily link up with their sub-
nationzl and supranational counterparts, as well as with private
actors performing the same functions as government officials. 1 in fact

11013~
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8 Abram Chayes and Antonia [landler Chayes, The New Sovereignty: Compliance with International
Regulatory Regimes (Cambridge, Mass.: Harvard University Press, 1995), p. 27. N Ibid.
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sub- and supra-national actors prove more accountable than govern-
ment institutions in a world “golng global” and “going local” simuliane-
ously, then these actors can be brought into transgovernmental
networks, The EU has pioneered this type of multilevel governance
through multilayered networks, partic ulaz}y in areas such as regional
policy and urban environmental policy. Contact with their subnational
and supranational counterparts has strengthened the ability and effec-
tiveness ol nativoal level officials. The question remains open, however,
rether the constituents of these officials feel equally empowered, or
whether government networks at all levels ave equally alicnating,
Concerns about accountability are critical to the success of trans-
governmentalism as a distinctdve feature of the liberaé democratic order.
If governmental networks cannot be made and seen to be responsive to
voters at least 10 the same extent as national government officials, they
will be deemed iliegitimate. On the other hand, legitimacy may be con-
ferred or attained independent of mechanisms of direct accountability
- g:)erforrﬁaﬁce may be measured by outcomes as much as process.
Courts, and even central banks, can earn the trust and respect of voters
without being “accountable” in any direct sensc. Accountability is a rein
runming to the electorate; insulated institutions are designed to counter
the voters’ changing will and whim. More broadly, changing forms of
government may recuire changing criteria of what makes government

go0a.

V. CONCLUSION

"The post-Uold-War order is taking shape faster than the capacities of
pundits to pin it down. At iis core, however, the distinctive set of instin-
tions and pracﬁ{‘é‘s govsrning relationships among liberal democracies
has proved rema }”haDiY robust. Among those practices, although largely
overlooked, is an increasingly dense wsb of relations among distinet
govsrnmfn wstitutions: courts, regulator v(gc-nmes executives, and leg-
islators. These relations are becoming increasingly structured, creatin
transgovernmental networks that are well equipped Lo address the regu-
latory problems posed by a global economy and an increasingly global
soCiety.

Transgovernmenlalism offers answers to the most important chal-
lenges facing US foreign policy: the loss of regulatory power attributable
o economic globalization and the concomitant need for fast, flexible,
and eflective decision-making on a global scale. It also provides the pos-
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sibility of penetrating the fast hardening divisions of the post-Cold-War
world. The “first,” “second,” and “third” worlds have given way to
iiberal democracies versus everyone else; transgovernmentalism looks
beyond such labels to the nature and quality of specific government
institutions. Expanding government networks can thus help expand the
liberal dernocratic order, albeit stowly and undramatically, Government
networks can also help adidress perceptions of a global “democracy
deficit” by substituting national for supranational bureaucrats, On the
other hand, offshorc networks of any kind  whether public or private —
create their own accountability and potential legittmacy problerns.

Transgovernmentalism also provides a powerful conce
maiive alternative to a liberal internationalism that is reaching its limits
and a new medievalism that, like the old Marxisr, sces the State simply
{fading away. In practice, however, u"ansgov&“nmemaﬁ strategics to
achieve a wide range of pa*zcy desiderata, wding the spread of liberal
democracy, will coexist with and Complez‘acm the efforts both of inter-
national institutions, non-governmental organizations, and private
actors of all kinds. Governents alone, even disaggregated ones, must
recognize the limits of their power and find new ways 1o use
most e??eciively That will ofter: mean harnessing the energies of actors

both above and below the traditional State inn ways thal can permanently
change the political identity and organization of that State. The other
chapters in this volume detail many of thosc efforts; the plea here is pri-
marily to count the State back in.

The new medievalists are right to emphasize the dawn of a new era,
in which information techriology will transform the world. Government
networks are a response to that technology, creating the possibility of a
genuinely new conception of world order in which networked institu-
tions perform the functions of a world government — legisiation, execu-
tion, administration, and adjudication — without the form. The
challenge is 1o ensure not only that it is an order anchored by liberal
democracies, but that it is a genuinely liberal democratic order.

al and nor-

¢ir power
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