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Governing the Global Economy through Government
Networks

ANNE-MARIE SLAUGHTER

How can States regulatc an increasingly global economy? The litany of threats to
State soversignty is familiar: global financial flows, global corporations, global rele-
vision, giobal computing, and global transportation networks. The generally
accepted account of how such threats render State borders increasingly permeable
and thus State power increasingly feeble concelives of sovereignty itself as a curiously
static attribute, as if State power depended on maintaining rerritory as a hermerically
sealed sphere. However, as Abram and Antonia Chayes point out, soversignry in the
post-Cold War und even the post-Second Worid War world is increasingly defined
not by the power to insulate but by the power to participate
cutions of all kinds.! As globalization literally turns the world inside-out, narionaliz-
ing international law and internationalizing national law, the opporrunities for such
participation expand exponentiatly. What is new is thar the resulting instirurions are
as likely 20 be transgovernmental as they are international or supranational. The
result is indeed a ‘power shift’, but more within the State than away from it.?
Traditional conceptions of international law and international relations assume
that States are the primary actors on the international stage and that States them-
selves are unitary, opague, and capable of rational calculation. This is the image that
gives rise to familiar metaphors such as billiard balls and black boxes; it is the

in international insti-

assumption that feeds critical attacks on the liberal projection of the uniwry indi-
vidual onto the international system. As a unitary actor, the State speaks with one
voice through the mouth of the head of state ar chief executive. The assumption is
not that the chief executive speaks only on his or her own account; on the contrary,
he or she may be but a spokesperson for an ourcome reached as the result of a

complex interplay of domestic institutions and interests. Nevertheless, it is the head

of state whe is the embodiment and representative of the State in the international

system, the gatekeeper for all interactions, both domestic and international.
Furthermore, it follows from this conception of the intcrnational system and of
States as the primary actors within it that the rules governing international life must
be a producr of either State practice or negotiation. The resulting rules and institu-
tions are described as being by Stares, for States, and of States. The paradigm is che
multilateral international convention, negotiated over many years in various inter-

1 Abram and Antonia Chayes, The New Sovereignry (Cambridge, Mass.: Harvard University Press,
4 i ge, ¥ ass o LILIVersity.
19945), 2 Sce Jessica T. Mathews, ‘Power Shift' {1997) 1 Forcign Affairs 76.
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national watering holes, signed and ratified with awendant flourish and formaligy,

and given continuing life through the efforts of an international secretariat whose
merbers prod and assist ongoing rounds of negotiation aimed at securing compli-
ance with obligations already undertaken and at expanding the scope and precision
of existing rules. The rules and institutions described by the traditional conceptions
of international law are indeed important for the regulation of international conflict
and the facilitation of international co-operation. In shors, they are imporsant for the
creation and maintenznce of international order. Howeves, they apply w part only,
and arguably a diminishing part, of the rules and institutions that are gencrated
outside any one national legal systern but that directly regulate individuals and
groups in both their domestic and foreign interactions.

{obalization and the attendant decline of State
power is handicapped by this traditional conception of States and State institutions.
I fact, the State is not disappearing; it is disaggregating into its component institu-
tions. Thc pzimarv State actors in the international realm are no longer foreign

The conventional debats over

ministries and heads of state, but the same government institutions that dominate
d{‘bi‘ﬁﬁsﬁc politics: administrative agencies, courts, and legislatures. The raditional
actors continue to play a role, but they are ésiped by fellow government officials
puaauma quasi-autonomous policy agendas, The disaggregated State, as opp059d )
the mythical unitary State, is thus hyds a-headed, represented and governed by multi-
ple insdtutions in complex interaction with one another abroad as well as at home.

The corollary of the disaggregation of the State in foreign relations is the rise of
government networks. Courts, administrative agencles, legisiators, and heads of State
are all networking wich their foreign counterparts. Each of these institutions has the
capacity not only to represent ‘the national interest’ in interactions with its foreign
counterparts, but also to act on a subset of interests arising from its particular domes-
tic function thar are likely to be shared by its foreign counterparts. The resulting
nerworks rake a variety of forms and perform a variety of functions, sorne of which
will be elaborated in the rest of this chapter. But they are ali the tangible manifesta-
tion of a new era of transgovernmental regulatory co- opc‘atlon More broadly still,
they define aidﬂsgovemmehmhsm as a distinctive mode of global governance: hoil-
zontal rather than vertical, composed of national government officials racher chan
international bureaucrats, decentralized and informal rather than organized and
rigid.

Against this backdrop, it is worth returning to the question posed at the begin-
ning of this chapter: how can States regulate an increasingly global economy? The
answer is through government ne‘-s“wo*ks When President Clinton called for a co-
ordinated iﬁsiitutiﬁnzﬁ response 1o the burgeoning global economic crisis, he imme-
diately deployed not his Ssecretary of State, bur the Secretary of the freasury and the
Chairman of the Federal Reserve o contact their foreign councerparts and co-ordi-
nate a global interest rate cut. International networks of these officials are already
well established. Indeed, in many cases they have formed their own organizations,
which bear little resemblance to traditional international organizations. Steadily
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growing economic interdependence, at both the macro and micro levels, has forced

economic regulators to work with one another transnatonally in order to perform

their dornestic jobs more effectively. They are thus at the forefront of transgovern-
mental initiatives.

This chapter will focus on two particular types of government networks among
firancial regulators: central bankers, securicies regulators, insurance commissioners,
and antisrust officials. The first type are che relatively more formal wansgovernmen-
tal regulatory organizations (TROs). The members of these organizations are domes-
tic agencies, or even subnational agencies such as provincial or State regulators, in
contrast to conventional international organizations. which are comprised primarily,
or solely, of narion-States. These transgovernmental organizations tend to operate
with a minimum of physical and legal infrastructure. Most lack a foundational treaty,
and operaze under only a few agreed objectives or by-laws. Nothing they do purports
to be legaily binding on their members and mechanisms for formal enforcement or
implemenrtarion are raze. Instead, these functions are left 1o the members themselves.
But despite this informal structure and loose organization, these organizations have
had an impormnt influence on internadonal financial regulatory co-operation.

The second type of government necwork consists of agreements berween the
domestic regulatory agencies of two or more States. The last few decades have
witnessed the emergence of a vast nerwork of such agreements, which cffectively
institurionalize channels of regulatory co-operation between specific countries. These
agreements embrace principles that can be implemented by the regulators them-
selves. Widespread use of Memoranda of Understanding (MOUs) and even fess
formal initiatives has sped the growth of governmental networks. Further, while
these agreements are most commonly bilateral arrangements, they may also evolve
iity with less formality than

into plurilateral arrangements, offering greater fexib
traditional internationai organizations.

Government networks have rmany advantages. They are fast, flexible, cheap, and
potentially more effective, accountable, and inclusive than existing international
institutions. They can spring up virtually overnight, address a host of issues, and
form ‘mega-networks that link existing nerworks. As international actors from noa-
governmental organizatiens {NGOs) to carporations have aiready recognized, glob-
alization and the information technology revolution make networking the
organizational farm of choice for a rapidly changing and varied environment. In
comparison, formal international organizations increasingly resemble slow-moving
dinosaurs. Government nstworks also offer more scope for experimentation. For
example, they facilitate the development of potential solutions by small groups of
countries, which can then be tested before being adopted more generally in a more
traditional multilateral form.

In addition, government necworks are comprised of national government officials
racher than international officials, which avoids any need for two-level adoption or
implementation of international rules. The actors who make the rules or formulate
the principles guiding government networks are the same actors who have the power
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o enforce them. This aturibure of government nerworks can work 1o enhance both

effectiveness and accountability. Regarding effecciveness, the nature of international

regulation increasingly requires States o assume obligations that involve commit-
ments concerning the way in which, and the degree to which, they enforce their own
national laws. Implementation of international agreemenss will thus become increas-
ingly difficult unless the relevant national officials are involved from the beginning,
Government networks bypass a great deal of cumbersome and formal international
negotiating procedure.

Regarding accountability, government networks certainly pose problems, but are
likely to emerge as the lesser of two evils. As domestic political resistance to global-
izarion in many countries triggers a backlash against both existing international inst-
tutions and the prospect of new ones, transgovernmental activity by elected or even
appointed national officials will seern less threatening than a burgeoning suprana-
tiona! bureaucracy. In Robert Kuttner’s dark formuladion: ‘[1)f the Federal Reserv
operates domestically at one remove from democratic accountability, the IMF and

the World Bank operare at two removes’.’ More optimistically, government netwoiks
tend to be funcrionally oriented and easy to expand, meaning that they can include
any actors who perform similar functions, whether private or public, national or
supranational, regional or local. The result is a vast acray of opportunities for partic-
ipation in rule-making by an eclectic mix of actors.

These are rosy scenatios. Government networks also have disadvantages and
worrisorne features. Most of these fall under the heading of accountability, both
domestic and international. First is the concern that government networks reflect
technocracy more than democracy, that their purported effectiveness rests on shared
funcrional vaiues rather than on responsiveness to underlying social and polirical
issues. Such comcerns spawn & need to build mechanisms for accountability to
domestic constituencies in countries participating in government networks. Second,
however, is a set of concerns about global accountability: concerns about the politics
of insulation and the politics of imposition. On the one hand, many developing
countries are likely to see government networks as simply the latest effort to insulatc
the decisions of the powerful from the input of the weak. On the other hand, other
countrics, both developed and developing, may see government networks as a device
whereby the most powerful countries penetrate the defences of national sovereignty
to imposc their policy templates on everyone else.

In addition to concerns about accountability, critics of government networks have

also charged them with reflecting if not encouraging a minim

st global agenda and
displacing traditional international organizations. Both of these claims are overblown
and overlook the extent to which gover:

ment nerworks can and do coexist with
international organizations. The agenda pursued by government networks is gener-
ally a transnational regulatory agenda rather chan a more traditional agenda devored
to providing global public goods, but they are hardiy 2 cause of the asserted decline

3 Robert Kuttaer, ‘Globalism Bites Back’ (Mar—Apr. 1998) 6 The American Prospect 7.
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in resources allocated to combating global poverty, to human rights, and health care.
Moreover, to the extent that they are dispi

cing traditional international organiza-
tions, it is cither because those organizations have proved relarively ineffective or,
more frequenty, because government networks are better adapted to a host of
contemporary tasks and the technology available to accomplish them. Finally,
government networks may be particularly well sulted to the exercise of ‘soft power’,
a formn of influence and persuasion that requires States genuinely to int
learn from each other in a non-hierarchical setting.

Section 1 of this chapter describes the evolution of a number of the most impor-
tant rransgovernmental regulatory organizations in the global economic and finan-
cial arena. Section 2 explores the development of less formal bilateral and pluritateral
ties, largely berween the United States and other countries. Section 3 canvasses prob-
lems with existing government networks and skerches their implications for the
larger project of global governance.

ract with and

1. AGENCIES ACROSS BORDERS: TRANSGOVERNMENTAL
REGULATORY ORGANIZATIONS

he interaction across borders
of government institudons with similar funcdons and facing similar problems. This

The key identifying feature of government networks is ¢

interaction is rnore highly developed in the financial regulatory area than in any
other, leading one scholar to coin the term ‘international financial regulatory orga-
nizations' (IFROs).4 David Zaring has analysed the common features of these orga-
nizations among central bankers, securides regulators, and insurance commissioners
and described their evolution and impact.” This part of this chapter summarizes his
work and elaborates upon it in the general context of more formalized government
aetworks. From this perspective, internarional financial regularory organizations are
more accurately described as a category of transgovernimental regulatory organiza-
dons.

1.1. The Basle Commitiee on Banking Supervision

Established in 1975 under the Bank for Inrernarional Sestlernents (BIS), the Basle
Commirttee is a standing group of the Central Bank Governors of the G-10 coun-
tries, Switzeriand, and iuxem%ouig.é The Baste Commirtes exists withour a formal

4 David Zaring, ‘international Law by Other Means: The Twilight Existence of International
Financial Regnlatory Organizations’ (1998) 33 Texas Internationai Law Journal 281.

5 Ihid

id.

¢ Deter Cooke, ‘Bank Capital Adequacy’ (1991), excerpted in Hal S. Scott and Philip A. Welloas,
Internationa! Finance: Transactions. Policy, and Regulation {Znd edn., Westbury, NY: Foundation Press,
1995) at 232; joseph J. Norton, “Irends in International Bank Supervision and the Basie Committes on
Banking Supervision’ {1994) 48 Consumer Finance Taw Quarterly, 415, 417.
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constitution or by-laws, and operates without its own staff or facilities. Its founding
mandate was a press communiqué, issued by the Bank Governors through the BIS,
The BIS iself is a private bank, located in Basic, Switzerland, that is mostiy owned
by the central banks of twenty-nine countries.” It was founded in the interwar period
to ‘promote the co—operatiors of cemr;ﬂ banks and provide additional tacilities for
international financial operations’.® Although the charter membership of the BIS
and the Basle Committee overlaps, the BIS does not formally participate in the
Commirtee. None the less, the small staff of the BIS sarves as the Basle Commirttee’s
secretariat, and the Committee meets four times a year in Basle at the BIS.

The Basle Committee is not an open organization. Membership is strictly fimited
to the world’s most powerful banking States and will likely remain s0.” Conducting
its business in secrer, the Committee makes every effort to maintain a low profile. As
former chairman Huib Muiler observed: “We don't like publicity. We prefer,  might
say, our hidden sccret world of the supervisory continent.”V

The stated objectives of the Basle Cornmittee are very broad. It describes itself as
a ‘forum for Gngoéng cooperation among member countries on ngé{ér;g sug)ervlsary
matters that aims to ‘strengthen international cooperation, improve the overall qual-

ity of banking supervision worldwide, and ensure that no foreigﬁ banking establish-
ment escapes supervision’.!! In practice, the Committee only makes consensus-based
‘recommendations’, which are then left for the Governors to implement within their
own national systems. Even though the Committee derives its formal authority solely
from the support of the Central Bank Governors, its recommendations have been
implemented by member and non-member countries alike. ™2

The Basle Commitree’s recommendation-making process exemplifies the distine-
tive nature of transgovernmental regulatory co-operation. The Committee’s 1988
Capital Accord, setting minimum capitalization standards for international banks
under the regulatory power of the Central Bank Governors, provides an instructive
example. Following several secret meetings, the Basle Commirtee announced that
agrecment on a proposal had been reached. A six-month period followed, during
which time the Committee accepted comments from private bankers and other
interested parties. The fina! version of the Accord appeared in the summer of 1988,
after which time the Governors of the member banks implemented the agreed stan-

dards.

7 The Bank for Inzernasional Serclements: A Profile of an International Insritusion (Basier Bank for
International Sertlements, 19913, at 2.

> Statute of the Bank for International Sertlements, 20 jan. 1930, reprinted in Bank for international
Settlements, Basic Texts (Basle: Bank for International Settlemenss, 1987), 11.

? Geaseral Accounting Office, Report 1o Congressional Committees, ‘International Barnking—
Strengthening the Framework for Supervising International Banks’ (Mar. 1994), at 37.

10 Huib J. Muiler, ‘Address to the Sth International Conference of Banking Supervisors’ (16 May
1988}, quoted in Tony Porter, States, Marzcets, and Regzmes in Global Finance New Yon{ St Martirt's Press,
1993}, 66.

11 Basie Committee on Banking Supervision, Annexure C (1995), para. 3.

12 For exarnple, Brazil's Central Bank adopted the Basle Accord in Aug. 1994. Scott and Weilons,
International Finance, at 249,
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The drafters of the Accord used simple language in writing the agreement, delib-
eratzly avoiding legalese. The use of more informal language is not uausual; the
pz»oéuc’:s of Committee agreements are usually shore, generally worded documents
which, as Peter Cooke has stated, ‘do not have, and wers never intended to have,
legal force’.!? Furthermore, unlike most treaties or other legal agreements, the 1988
Accord has been subject to frequent amendments since its promuigation and is
intended to evolve over tme.

Despite their informality and professed lack of authority, Basle Commirttes
members consider the agreements binding, even If they do not ‘approach the legal
status of treary’. "4 Given the lack of an independent mechanism for monitoring non-
compliance, enforcement is left to the members of the Committee thernselves, with
pressure from their colleagues. Specific meetings review the implementation and
consistency of the agreements. As all member countries have implemented the 1988
Accord’s capital adecuacy requirements, and countries not party to the original
agreement CORti
however informal, appeass to be quite effective. In fact, the adoption of the capiial
adequacy standards has been so effective th

ue 1o join,'® the Basle Committee’s system of enforcement,

1t governments did not withdraw their
support of the Accord even when many scholers argued thar the resulting decelera-
tion in bank lending intensified the recession of the cacly 1990s in the United States
and other méustrzahzeu countries.!® Some members of the United States Congress
proposed that the Accord should be scrapped or amended, since it was obviously
‘harming’ the domestic economy.’” However, no action was taken on these propos-
als, demonstrating the degree of autonomy and infiluence over domestic government
that the Basle Committee has achieved.

Why does this syseem function as cffectively as it does? The primary reason for
success seemns to be cthe Basle Committee’s facilitation of close personal contacts
among the Central Bank Governors. The Commirttee itself acknowledges the impor-
tance of its role in this regard, declaring that ‘the development of close personal
contacts between supervisors in different countries has greatly helped in the handling
and resolution of problems affeciing individual banks ... [tjhis is an important,
though necessarily uﬂpubéi"iseé element in the Committee’s regular work .18 The
Basle Cornmirtee also secks to organize and facilitate nerworking among the rest of
the world’s cencral bankers and other financial regulators. The Committes supported
the formation of, among others, the Offshore Supervisors Group, the Southeast Asia,

3 Perer Cooke, Chair of the Basie Committee, auoted in Joseph jude Norton, Devising International
Banik Supervisory Standards {London: Graham and Trotman, 1995, 177.

14 According to Charles Frecland, a member of the Committee, See Freetand, “The Work of the Basle
Committee’, in Robert C. Effros {ed.), Current Lega! I[ssues Affecting Central Hanks (Washington:
International Monetary Fund, 1992), 232.

15 See Scott and éf/dlcms, Inzernational Finance {31d edn., 1996}, at 249,

¥ See e.g. Rober: Litan, ‘Nightmare in Baste’ (Nov./Dec. 1992) The International Economy 7.

7 Scout “ud Wellons, International Finance, at 251.

'8 Bank of International Settiements, Compendium of Documents Produced by the Basle Commirtee on
Banking Supervision {Apr. 1995), 14.



184 Anne-Marie Slaughrer

New Zealand and Ausiralia Forum of Banking Supervisors, and the Caribbean
Barking Supervisors Group. Furthermore, the Basle Committee has established links
with regulators from ocher financial sectors through groups such as the Joint Forum,
which is discussed below.

The Basle Committee is recognized as a significant player in international finan-
cial resulation. It has effectively promulgated binding international standards, even
though such standards have at times proved expensive and burdensoms for member
States. Moreover, it has proved itself competent in developing new orinciples of
banking supervision, such as the ‘consolidated supervision’ standard adopted in the
Basle Concordat, which expands the regulatory responsibilities of member governors
beyond rterritorial borders as a matter of first principle. Most recently, after close
consultation with bank supervisors from sixteen developing countries, it has devel-
oped and promulgated a set of principles designed to codify the basic ‘clements of a
sound supervisory systern’.*? it is a key player in the regulation of the global econ-
omy. But it is 2 government nerwork, with few or none of the trappings of a formal
international organization. Its atcributes as a government network are likely to prove
both its strengeh and its weakness.

1.2. The International Organisation of Securities Commissioners

The International Organisation of Securities Cormmissioners {(IOSCQO) is a global
netrwork of securities regu%aiors.zo It has over 150 members, divided armong ‘ordinary
members comptised of national securities commissions or self-reguiatory organiza-
tions such as stock exchanges from countries with no official government regulatory
agcacy; ‘associate members’ cornprised of provincial or regional securities regulators

+

when the national regulatory agency is already a member; and ‘affiliate rnembers’
comprised of international or regional organizations charged with the regulation or
development of capital or other organizations recommended by the Executive
Commictee.2! Unlike the Basle Committee, membership in IOSCO has not been
limired to regulators from prosperous countries, and even includes non-governmen-
tal regulators such as private stock exchanges. 10SCO has no charter or founding
treaty. It maintains an evolving set of by-laws and has established a permanent secre-
tariat in Montreal.22 According o its Secretary-General, Paul Guy, 10SCO’s goal is
to improve the harmonrization of securities and furures regulations on the interna-
tional level.?3 Guy further expiains that according to IOSCQO, harmonization does

19 Press Statement, 22 Sep. 1997, hrep://www.bis.org/press/p970922. hem. The oriaciples themselves
can be found at hetp:/fwww.bis.ord.

20 See Paui Guy, ‘Regulatory Harmonization to Achieve Effective International Competition’, in
2 R Edwards and FL. T. Patrick (eds), Regulating Internationu! Financial Markes: Isues and Policies
(Boston: Kluwer, 1992), 29i. For an in-depch lock at the organization and functioning of the I0SCO,
see David Zaring, ‘International Law’, at 20-31.

21 For g list of IOSCO members, see 31tipfl'/www.%osco.org/index 4. heml

21 See Zaring, ‘international Law'.

25 See Guy, "Reguiatory Harmonivadon’, at 291,
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not necessarily mean that reguladons must be idertical;?% rather, it ensures chat the
organization has employed a cautious, consensus-based approach, IOSCO monitors
members’ compliance with agreed standards through informal methods of self-
reporting. Like che Basle Commirttee, membership in IOSCO leads to an elemnent of
rmoral suasion in im@iemsméﬁg common standards.??

[OSCO has made some notable contributions in the areas of information sharing
and enforcement agreements. The ‘ancestor’ of all reciprocal information-sharing
MOTUs was issued by IOSCO in 1956 as @ ‘Resoluticn on Reciprocal Assistance ,2°
and has been signed by forty agencies.?” The Organisation also created widely used

“Principles for Memoranda of Unﬁcrat&némg , W%ia:h lay down basic guidelines for
creating enforcement MCUs for securides law violations.?® In 1989, IOSCO
proposed a resolution calling for members o eater into information-sharing MOUs
and adopted z set of principles for the negotation and implementation of such
memoranda.?? As discussed below, this groundwork, along with a combination of
other factors, has led to a whole network of bilateral MOUs that regulate insider
crading and information exchange.

However, IOSCQO has not achieved the success of the Basle Commirtee in impl
?m‘ securities regulators. Indeed, [OSCOs atempr w0
develop capital adequacy standards for securities firms falled in 1992, and iw efforts
in this regard have been abandoned. In addition, many resolutions passed by IOSCO
are not implemented at the domestic level. These failures highlight the inability of
government networks to exercise any coercive power over their members. They may
also reflect wide a;sp arities in the domestic power actually exercised by 1OSCO

menting g]obzd standar

members, some of whom have far more authority o take autonomous domestic
action than ochers. As section 2 of this chaprter explains, MOUs concluded berween
the United States Securities and Exchange Commission (SEC) and its counterparts
in other countries frequently stipulate that the foreign agency must have & ceriain
degree of independence from the national legislature.

The International Association of Insurance Supervisors

The Internarional Association of Insurance Supervisors (IAIS), founded in 1994, is
the leading zransg@vyinmeﬁtﬁ regulatory organization for State agencies that super-

vise and regulate the insurance industey.?Y It serves pr;marﬁv as 2 means for regula-

J

tors to come together, share experiences, and consider global standards for the

{ s L3 . - -

24 See ibidl., ar 296. 2% See Zaring, ‘Internadonal Law’, at 27,

26 10SCO Annual Report 1990,

27 See Michael D. Mann and Lise A. Lustgarten, ‘Internarionalization of Insider Trading
Enforcement: A Guide to Regulation and Cooperation’ (1993) 7 PLI/Corp 7938,

2% See generally Michael D. Mann er 2/, ‘The Establishment of International Mechanisms for
Enforcing Provisional Orders and Final Tudgements Asising Fromm Securities Law Violations {1992) 55

: ( Judg ¢

Law & Coatemorary Problems 303,

. 5 ; 10 it . -1 <t . . P

29 These MOUs are discussed ia detail in Mana and Lustgarten, ‘Internationalizadon’.

30 See 1ATS, 1994 Annual Report; see generally Zaring, ‘Internaticnal Law’, at 31-9.
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insurance industry. Regulzrors from sixty-seven countries and seventeen American
States belong to the TAIS. The organization works fram a governing set of by-laws
which cover only eight pages and which ‘do not impose legal obligations on
members . . 2t Its goals, or ‘wishey, include ‘engender(ing] awareness of common
interests and ‘encouragling] wide international personal and official contacts’.*?

Sicnilar to IOSCO and the Basle Comimirtee, the IAIS mainrains only a tiny central-
ized bureaucracy, and has subcontracted the role of its general secrevariat to the
33

Arnerican National Association of Insurance Commissioners.

Since its inception, the IAIS has held two general meetings, both in conjunction
with the American National Association of Insurance Comimissioners meetings. Th
TAIS does not yet have the power to promote minimum standards or multinational
regulations. It has, however, approved an information-sharing ‘recommendation’,
which has been signed by fifty-one members. > Despire its brevity—one half-page in
length—it has received acclaim by some insurance regulators. To date, however, the
1AIS's main rols seems to be the interpersonal one described by David Walsh, an
American insurance regulator: ‘[ The 1AIS] is a very good vehicle for regulators to get
to know ong another and develop the kind of relationship where you just pick up the
phone and say, “Whats going on here?” 33

The 1AIS is likely to surike many observers as more of a ‘taliing shop’ than a
genuine government nerwork. Cerrainly it does not appear t exercise any kind of
power that could be described as ‘governmental’. Its value lies in providing regular
channels for communication and cross-fertilization among national regulators often
seeking to regulate the same entities across narional lines, or simply facing the same
problems within their national jurisdictions. Wichin a spectrumn of government
networks, the Basle Commictee would fzll ar one end and the TAIS at the other
Nevercheless, the TAIS is likely to evolve in ways that will give it more influence over
its members and thus evenrually power. In the meantime, as this chapter describes
below, it at least provides insurance regulators around the world with che possibility
of being a ‘node’ in a more important network.

1.4. Nerworked Networks

At least in the financial arena, government networks proliferate by joining together

in networks of nerworks. This organizational

orm is so Hexible, cheap, and easy to
establish that ‘mega-networks are a natural development. Two prominent examples
are the Joint Forum on Financial Conglomerates and the Year 2000 Network,

31 See Internarional Association of Insurance Supervisors By-Laws.

32 Tbid. at Preamble.

33 Aecording 1o David Zaring, the National Association of Insurance Commissioners in wurn dele-

ated the job w0 an employee, a recent law school graduate., Sce Zaring, ‘International Law’, at 35.

3 See IAIS, ‘Recommendation Concerning Mutual Assistance, Cooperation, and Sharing of
Information’, reprinted in (Summer 199%) LAIS Newsletser 5.

35 Thomas Ressler, ‘International Regulators Hold First Meeting' (4 Apr. 1994 "The Insurance
Regulator 8.
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The Joint Forum was established in 1996 under the auspices of the Basle
Committee, IOSCO, and [AIS. It is comprised of senior bank, insurance, and securi-
ties supervisors from thirteen countries, with the EU Commission attending in an
observer capacitv.?® In a prior, even less formal, incarnation as the “Tripartite Group',
it issued a discussion paper in 1995 on the supervision of financial conglomea"tes,
which urges the development of uniform standards and information exchange, and

EEdCIS%.OIﬁb the need for ‘intensive cooperation between supervisors and their ‘right to
exchange prudential information’.3” It has subsequently prepared a number of papers
for consideration by its three parent organizations on subjects such as capital adequacy
principles and a framework and principles for supervisory information sharing.?®
Another more specialized example is the creation of the Joint Year 2000 Council
by the Basle Commii{ee, the BIS Committee on Payment and Serdement Systems
(CPSS), 10SCO, and 1AIS. The formation of the Council was welcomed by the
(G-7 Finance Ministers; its Secretariat is provided by the BIS. Its mission is to encour-
age the development of co-ordinated national straregies to adaress the Year 2000
problem, including the development of a global datebank of contacts in individual
countries covering a wide range of actors in both the private and public sectors; the
pubhcauoa of policy papers on specific Year 2000 issues; and the provision of super-
visory guidance on assessing Year 2000 preparations by financial institutions. It
gcknowleégeq and welcomes efforzs by the World Bank and other international insti-
tutions to help address the Year 2000 problem, but is focusing its attention directly
on both private and public actors in the global financial supervisory community.?
The members of the Year 2000 Council are senicr mermbers of the sponscring
networks, including chief financial regulators from Belgium, Chile, Iraly, Saud:
Arabia, South Africa, Canada, Australia, Finland, France, the United States, Japan,
and Malaysia. A member of the Board of Governors of the United States Federal
Reserve chairs the Councily the chairmen of the Basle Commirtee, CPSS, IOSCO,
and IAIS are ex officio members.“? The Council has formed an External Consultative
Commitiee that includes representatives from international financial services
providers, international financial market associations {International Federation of
tock Exchanges, International Federation of Accountants, International Chamber
of Commerce), international organizations (the IME, the World Bank), finzncial
rating agencies (Moody's, Standard and Poor’s), and a number of other international
industry associations. The purpose of the External Censultative Committee is to
enhance global information shariﬁg about measurss being taken to address the Year
2000 problem and to ‘coordinate as far as possible actions taken by the public and

38 See hurpi/fwww.bis.org/publ/bebs34.him. The members of the Joint Forum are Australia,

Belgium, Canada, France, Germany, Italy, Japan, The Netherlands, Spain, Sweden, Switzerland, the
United Kingdom, and the Uniied States.

37 “US Objections Prompt Limited Global Pact on Financial Services’ {21 Aug. 1995) 14 (i6)

Banling Policy Reporter 17. 35 See hrep:i/fwww.bis.org/publibcbs34. him.
39 Press Release, Joint Year 2000 Council, http://www.bis.orgl/press/ p980706.hem.

0 Joint Year 2000 Council Fact Sheet, htip://www.bis.org/ongoing/y2kintro.hem.
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private sectors.®! Finally, the Council has contacted individual countries and
collecred information from their ‘financial infrastructure operators on the prepara-
don of their systems for the Year 2000 date change, information that is then
published in the form of ‘country pages’ with contact information for regulatory
authorities and system operators in each country.*?

What is absolutely striking about this Council is the speed and sophistication
with which it has organized itself. It is a Ainctional necwork, which addresses itself
o the solution of a specific but very important problem. It exercises no actual
authority; its principal functons are co-ordination and information sharing,
Nevercheless, it has been able to marshal key figures world-wide to create synergies
and enhance their individual capacity to address the problem. It offers recommen-
dations to national authorities and provides them with the information necessary o
st on those recommendations. And all of this within the time-span of barely six
months. 43 It is difficult to imagine the global community doing anything so fast or
so effectively through the traditional machinery of international negotiations or even
through traditional international institutions.

1.5. Common Features of Transgovernmental Regulatory Organizations

The transgovernmental regulatory organizations described above share a2 number of
common features. Zaring emphasizes their informal charters and by-laws, flexible
internal organization, relative secrecy, and status as ‘subsrate actors, meaning that
they are composed of State institutions rather than of ‘member States’.*® Their
creation is genera

ly ad hoc, and they tend to have only minimal structural compo-
nents such as founding treaties, by-iaws, and staff. The extremely limited budgers of

E

these organizations inhibit the development of a strong central or supranational
character,%? and ensure that each retains a highly flexible internai orgaﬁéza{i{m.%
Members of TROs emphasize the voluntary nature of participation; the agree-
ments reached are generally phrased in non-legal (although sometimes technical)
language and are largely the product of consensus. [mportantly, the members insist
that the agreements reached by these kinds of transgovernmental organizations are
non-binding.*” The resolutions, MOUs, or communiqués agreed on by these orga-

41
42
43

External Consultative Committee, http://www.b%s.org/onguing!ccciis{.htm.

Year 2600 Counzry Pages, i‘m‘p://www.%1s.arglongoing/cpage.h{m.

The sponsoring committees of the Courcil began by organizing a Round Table on the Year 2000
at the Sank for International Settlements on 8 Apr. 1998, The decision 1o organize the Counci! was taken
at thar meeting; all the effores described in the text were underway by Oct. 1998. Introduction,
hiep:/ fwrww.bis.org/ongoing/y2kinzro. htm.

44 Gee Zaring, ‘Internationai Law’, at 39.

45 1n face, OSCO's annual revenues do not amount @ S$US 750,090; 1AIS did not exceed 5US
125,000 in 1994; and while the Basle Comumitiee does niot disclose its dues, since it does not supporra
secretariat, they are presumabiy also minimai’, See ibid., at 43.

<6 See ibid., at 40.

17 See e.g. Interview with Paul Leder, Depuiy Director, Office of International Affairs, SEC, 11 Jan.
1996; as quoted ibid., at 43,
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nizations are rarely, if ever, elevated to treary status ’z‘sy the members of the organiza-
tion. More often the domestic actors themsealves implement agreements, avoiding the
need for domestic legislation or ratification. A final, com?ie meniary, ?eatu;e is a
general lack of formal mechanisms to moniror compliance—at best the members
themselves tend to exercise informal oversight.

Notwithstanding their apparent ad hoc formation and self-proclaimed lack of
iegal force, the members of TROs regard them as generally effective in performing
their seif-appointed functions. The regulatory agreements they negotiate are pledges
of good faith that are self-enforcing, in the sense that each Staze will b better able
to cnforce its national law by implementing the agreement if other States do likewise.
Zaring notes that the organizations maintain strong ‘connections with one another,
and have created an interlocking web of financial regulators’ %8

An important dimension of TRO effectiveness is the ‘nationalization of interna-
tional law’. TROs do not aspire to exercise power in the international system inde-
pendent of their members. Indeed, the main purpose of TROs is to help national
regulators to apprehend those who would harm the interests of their citizens, or

otherwise to enhance the enforcement of national laws by co-ordinating efforts

across borders or promulgating common solutions to problems which each State

already faces within it own borders. The result is an international rule makng
process that d;recﬂy engages mati ional officials and national promuigation and
enforcement mechanisms, without formal transiation and implementation mecha-
aisms from the inrernational to the national.

2. AGENCIES ACROSS BORDERS: BILATERAL AND PLURILATERAL
REGULATORY CO-OPERATION

National regulatory agencies also reach out to their counterparts across borders and

co-operate in developing joint, harmonized, or co-ordinated policies and agendas

o

outside TROs. These bilateral and plurilateral agreements berween domestic agen-
cies, ranging from highly formalized treaties to completely informal initiatives,
comprise a second type of government network dedicated to transnational regulatory
co-operation. The impulse to engage in ad boc negotiations or discussions on policy
has occurred primarily between bilateral partners, although the success of bilateral
agreements encourages bilateral partners to consult additional parties, resulting in
plurilateral co-operation. As with TROs, bilateral and plurilateral regulatory co-
operation is particularly strong in the financial arena.

MOUs and MLATS

At the centre of the spectrum of agreements lies the standard building block of the
informal international order, the MOU. Transnationzal regulators sign MOUs as

48 Zasing, ‘International Law’, ar 45,
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non-binding statemenss of their intent to co-operate in order to address specific
regulatory probiems. Should concrete ideas or policies result from the negotiations,
the regulatory authorities themselves are charged wich implementing the decisions in
their respective countries. MOUs have proliferated in recent decades, steadily gain-
ing in popularity as a mode of conducting transgovernmentai regulatory business.

The comparison between the process of creating MOUs and mors formal agree-
ments such as Murtual Legal Assistance Treaties (MLATS) is ir structive.? Both
MOUs and MLATS are, in ossence, agreements berween regulators in specific and
discrete subject areas. [he formal distinction is that MLATS are actual treaties; they
create legally binding obligations whereas MOUs do not create legal burdens. As a
result, creating a MLAT typically involves all the traditional organs of the unizary
State model: diplomatic negotiation among State officials, precise and contested
drafting of a treaty, and a formal domestic implementation process, such as Senate
ratification in the United States, or passage of implementing legislation elsewhere.

I'he process by which the United States reached the MLAT with Switzerland
during the 1970s shows how onerous the bilateral treaty process can be, evea for
technical matters.’% Negotiations began in 1967, having previously failed n 1922,
1925, 1938, and 1962. Ox the American side, several domestic agencies, including
the SEC and the State, Justice, and Treasury Departments, initiated the effort.
However, the acrual negotiations were conducted by high level officials, up 10 and
including the respective ambassadors. After a long and rumultuous process, the
accord was signed in 1977, 2 full decade after the negotiations began. Finally, and to
the further frustration of the Justice Department, many of the concessions gained by
the negotiators were undermined by the Swiss implementing legislation. It was not
until the end of the 1980s thar substantial problems with the Swiss MLAT were over-
come, in part through a series of M{QOUs.

Thus, where possible, domestic agencies have sought to avoid the delay and
burden of treaty negotiations in favour of quick, less formal, and purportedly non-
birnding MOUs. Unlike MLATs or other treaties, MOUs are agreed by the regulators
thernselves, if possible without the involvement of traditonal diplomaric actors.
MOU agreements are often brief, and drafted in non-legai language. And, perhaps
most importantly, MOUs are fast—both in the negotiation process, and in the
implementation process, which typically is performed directly by the agency itself,
without any involvement of the domestic legislature or other domestic actors.

The growth of MOUs may reflect increased recognition of the general advantages
of informal over formal agreements, at least among like-minded regulatory agencies.

49 See generally Note, ‘Tnternational Securities Law Enforcement: Recent Advances in Assistance and
Cooperation’ (1994) 27 Venderbilt Journal of Transnational Law 635; Charles Vaughn Baltic I, Note,
“The Next Step in Insider Trading Reguiation: Internal Cooperative Efforts in the Global Securities
Marke: (1991-2) 2 Law and Policy in International Business 167.

%0 Fthan A. Nadelmann, Cops Across Borders: The Insernationalization of U.S. Criminal Law
Enforcernens {University Parie, Pa.: Pennsylvania State Universicy Press, 1993), 321-41; Lionel Frei and
Stefan Treschel, “Origins and Applications of the United States—Switzerland Treaty on Murual Assistance
in Criminal Marters' ¢1991) Harvard Inzernational Law Jousnal 31.
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Formal obligations to co-operate on matters traditionally considered to be at the
heart of domaz;g auchority raise prickly issues of sovercignty and public policy. It
will often be betrer simply to agree on a general framework for co-operation and 10
et the pursuit of common functions and purposes, and deepening interpersonal rela-
tio r;s?ur)s, take care of the rest. No obli gaaons devolve upon the State as a wholg,
only upon specific regulatory eatities participating in horizontal governance
nerworks.

Examples of areas in which regulators have taken thz MOU rouze inciude securi-
54

[

ties zeguia&on,51 commodities regalatlon,sz antitrust,>? environmental regulation,
and health policy.®® In some cases the development of MOU-networks has been
explicitly supported by national legislation. For example, in the 1980s, the SEC
proposed %egmiau(};— authorizing it to investigate suspected violations of United
States securities laws in foreign couniries, while permitiing foreign securities officials
to do the same in the United Stazes.’® One purpcse of this legislation was to promote
the exchange of information through MOUs.

Of course, use of one or the other type of bilateral agreement is not limited to
particular subject-matrers; MOUs and MLATs may be used inierchangeably and are
also oftcn used togerher. For example, after the Swiss MLAT was signed in 1977, the

¢

See Brad Begin, ‘A Proposed Blueprint for Achieving Cooperation in Policing Transborder
Sccurities Fraud' (1986) 27 Vanderbilt journal of international Law 65; Paula Jimenez, '‘Comment,
International Securities Enforcement Cooperation Act and Memaoranda of Uncefstanmng {39907 31
Harvard Inrernational Law Journal 295. See also Mark S. Klock, ‘Comment, A {Comparative Analysis of
Recen: Accords Which Facilizate Transnational SEC Investigations of insider Trading (I “187)
Maryfand Journal of International Law and Trade 243.

>’ In Junc 1995 the US Commodities Future Irading Commission and fts.iy”"s Commissione
Nazionale per fa Socierd 2 la Borsa signed a mutual assistance agreemen: entitied ‘Memorandum of
Understanding on Consultation and Murual Assistance for the Exchange of Information’. The MOU
authorizes US and Tralian reguiators to request and obrain accessed mfmmar*on contalned in each others
files, rake statements from persons sttbject to each other’s jurisdiction, and obtain docurents regarding
futures trading (Aug. 1995} 11 [nternationa! Enforcement Law Reporter 318, In May 1995 the Mexican
National Ba.nklmT and Securities Commission and the USCFIC negodiated a MOU to fucilitate the
exc%ange of mfbrmnwn and improve the enforcement of laws and reguiations related ro the futures and
options markets in the United States and Mexico.

53 Gee Nina hac:mglm , ‘Bssential Mutuz! Assistance in International Antitrust Enforcement’ (1995)
29 International Lawyer 117, 138.

54 See James D. Vieregg ez al., "Cross-Border Environmental Law Enforcement’ (20 Oct. 1994) ALI-
ABA Course of Stuely: Criminal Enforcement of Eavironmental Laws, C904 ALI-ABA 455

35 For example, in Nov. 1991 the US Food & Drug Administration participated in an Inrernational
Conference on Harmonisation, which included drug seguiators and pharma«.euxicax manufacturers from
the EC, Janan, and USA (the countries which account for the vast majority of drug preduction, research,
and developmen The FIDA agreed to accep: data collected in foreign chmcal tests and explored the
possibility of dcveioplng common standards. David W. Jordan, MNote, International Re#ala*ory
Harmonization: A New Era in Prescription Drug Approval’ {1992) 25 Vanderbiit Journal of Transnational
Law 471; see also Rosemaric Kanusky, ‘Commcm, Pharmaceusical Harmonization: Standardizing
Reguiations Ameng the United States, the European Heonomic Community, and Japan’ (1994) 16
Houston Jjourna! of International Law 665.

56 The Intermuiional Securities Enforcement Cooperation Act, S. 2544, 100th Cong,., 2d Sess.
(1988). On 19 Nov. 1988, Congress adopted a less comprehensive version of S. 2544, the Insider Trading
and Securities Fraud Enforcement Act of 1988, 15 U.S.C. § 78 (1958).

51
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United States and Swiss securities agencies negotiated 2 separate MOU to share
information regarding ins

er trading investigations. The additional agreement was
necessary because insider trading was not a criminal violation under the Swiss Penal
Code, even after conclusion of the formal treaty, and thus insider trad

the scope of the MLAT.

1g fzll outside

2.2. Informal Initiatives

Informal initiatives lie at the opposite end of the hilateral agreement spectrum from
MLATs. The joint survey of the internal management and financial controls of
several international securities firrms undertaken jointly by the SEC and the British
Securities and Investrnents Board in July 1995 provides one example of such an
initiative. The two regulatory agencies sought to co-operate to Improve the supervi-
sion of securities

rms’ foreign affiliates in the light of problems receustly experienced
by Baring’s Bank. [t was the first joint initiative to assess the global activities of inter-

national securities firrs, although the SEC and SIB agreed on a |
o 7
the supervision of derivatives activides in March 199437 This joint exercise of inves-

T starement ior

tigatory authority creates a kind of voluntary horizontal governance, linking two
agencies thut exercise the requisite hierarchical autherity over the individuals and
groups within their territorial and extra-tersizorial jurisdiction, but not forming a
supranational source of coercion. Such initiatives differ from MOUSs more in degree

than in kind; they are likely to be ad hoc and addressed to a specific problem.

However, they reflect a deep level of trust and comfort in working together on the
part of the participating agencies.

In another informa! initiative, the SEC has created an international institute for
securities marker development. The institute ‘is part of [the SEC’s] continuing effort
to assist forcign countries with developing capital markets that are critical to =
dynamic free encerprise system. The SEC has been parzicularly generous in supply-
ing technical help to many Eastern European countries.””® Such efforts may repre-
sent a distinctive and new form of foreign aid, perhaps partially compensating for the
steep decline in more traditional forms of aid. Allowing n

tional agencies to admin-
ister aid on a functional regulatory basis farther contributes to their autonomy in
transnational relations.

Another example of an informal initiative arises in che area of derivatives regula-
cion. The SEC, the CFTC, and the UK’s Securities and Investments Board have
established a joint statement of co-operation on derivatives,”? consisting of a seven-
point programme that includes informartion sharing and creation of more uniform

57 “(J.S-U.K. Initiate Assessment of Supervision of Foreign Affiliates’ (Aug. 1995) 11 International
Enforcement Law Report 319.

58 Srewart |. Kasweil, ‘SEC Chair Breeden Underscores the importance of the Rule of Law’ {Summer
1992) ABA Intcrnational Law News 5.

59 SEC, CFT'C, UK Regularors Issue Stazzment on OTC Derivatives Oversighe’ (16 Mar. 1994)
International Business & Finance Daily; D9.
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26D e e we s . . ~ .
standards.®® This initiative coexists with more for initiatives by the Basle

Committee and IOSCO, both of which have issued guidelines for derivatives users

that encourage companies to implement standards of internal risk manageraent
rather chan external, SEC-style regulation.®® Ar least one observer argues that such
transnational co-operation promises more effective regulation than would
Congressional action rooted in the extratersitorial application of strict derivatives
oversight.®? From a process point of view, what is striking is the plethora of different
ways in which government networks can be used to achieve a part
goal.

ular regulatory

3. REGULATING THE GLOBAL ECONOMY THROUGH GOVERNMENT
NETWORKS: IMPLICATIONS AND PROBLEMS

What are the implications of government networks? At the most general level, they
offer a new vision of global governance: horizontal rather than vers

ical, decentralized
rather than centralized, and composed of national government officials rather than a
supranational bureaucracy. They are porentizily both more sffective and more

accountable than traditional international institutions, at least for some purposes
T?lrey simulraneously strengthen the power of the Stare and equip State actors to
nteract meaningfully and innovatively with a host of other actors. These include

pu?)ﬁ*‘“ actors at the supranational, subnational, and regionat levels, private actors
such as co:polan{ms and MGOs, and ‘mixed’ actors that are privately organized but
increasingly perform public functions. Further, government networks are optimaily
adapred to the technology of the Information Age, existing more iz virrual than real
space. Finally, as the form of governance changes, function is likely to follow suit,
enabling government networks o deploy resources away from command and control
regulation and rowards a variety of catalysing and supporring roles.%3

Vet government nesworks trigger both suspicion and anxiety. The suspicion is of
a burgeoning global technocracy, insensitive to political choices driven by more than
functional considerations a

unresponsive to existng mechanisms of democratic
governance at the national or international levels, The anxiery is a function of many
of the same nerwork ateributes that are positively evaluated above. As any teminist
who has battled ‘the old boy networl’ will quickly recognize, the informality, flexi-
bility, and deceatralization of networks means that it is very difficuit to estabiish

68 See Thomas C. Singher, ‘Regularing Derivatives: Does Transnarional Regulatory Cooperation

Offer a Viable Alternative to Congressicnal Action?” (1995) 18 Fordam International Law journat 1397,
1465-8. b1 Ibid. 62 Tbid.

63 The p;f)lic management section of the QECD (called PUMA)] has launched a major regulatory
reform iniziative that operates t%naugn a ‘regulatory management and reform nerwork’. A “majo* focus of
reform efforts is the shift away from ‘command and control regulations’ to a wide range of aliernative
instruments, many of them market-based or relying on self-reguiation incentives. For an overview of this
programme, sec the PUNIA website at hrep://www.oecd. org/puma/regreff work.htm. In the United States
simiiar work has been done under Vice President Al Gore’s ‘Reinveniing Government’ initative,
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precisely who is acting and when. influence is subtle and hard to track; important
decisions may be made in very informal settings. As Martd Koskennierni argues in
his contribution to this volume, giving up form and validity is ceding fundamensal
constraints on power.®

At this stage, systernatic empirical observations of government netwoiks are so
limited that both camps can see what they want to see, or at least what they are
primed to look for. Existing nerworks differ in many ways, both within and across
issue areas; even where the literature is fairly extensive, as in the documentation of
new forms of financial regulation, it is often quite technical and silent on questions
such as accountability. Further, different goverament networks have different rela-
tionships with existing international or supranational organizations. Similarly, their
members have a range of different relacionships with varicus national supervisory
bodies such as legislative committees. Both international lawyers and political scien-
tists could usefully engage in case studies and systematic research across issue areas.

At this stage of the analysis, a review of some of the principal criticisms of
governnent networks that have been advanced in print and in public audicnces,
together with some tencative responses, may help guide future research agendas. This
section discils three such criticisms: lack of accountability; promotion of a minimal-
ist and exclusionary policy agenda; and marginalization and displacement of iradi-
tion

international organizations. After reviewing each critique, 1 ser forth some
initial responses, many of which will also pose questions for further study.

3.1. A New Technocratic Elite

The sharpest criticisms of government networks emphasize their lack of account-
ability. Accerding to Pailip Alston, if [Slaughter’s! analysis ‘is correct. . ., [ilt implies
the marginalisation of governments as such and their replacement by special interest
groups . . . it SUggests a move away from arenas of relative transparency into the back
rooms . . . and the bypassing of the national political arenas to which the United
States and other proponents of the importance of healthy democratic institutions
attach so much in’;po;tanﬁce’ﬁs Antonio Perez, identifying = related argument about
nerworks among national and international bureaucrars in Abram and Antonia
Chayes’s The New Sovereignty, accuses them of adopting ‘Platonic Guardianship as a
mode of transnational governance’, an open ‘move toward technocratic elitism’.%%
And Sol Picciotto, who also chronicles the rise of government nctworks but from a
more explicitly critical perspective, argues: ‘A chronic lack of legitimacy plagues
direct international contacts at the sub-State level among national officials and

64 Koskenniemi, chapter 3.

65 Philip Alston, “The Myopia of the Handmaidens: [nternazional Lawyers and Globalisation’ (1997)
§ European journal of International Law 435, 441.

66 Antonio Perez, “Who Killed Sovereignry? Or: Changing Norms Concerning Sovereignty In
International Law' {19967 14 Wisconsin International Law Journal 463, 476.
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administrarors’.®” He attributes this lack of legitimacy to their informality and confi-

dentiality, precisely the attributes that make them so attractive to the participants.®

Such charges are much easier to make than to prove. To begin with, concerns

about accountability assume that government networks are developing and imple-
:

tive policies in ways that differ significantly from outcomnes that
would be reached as the result of pt

menting substa

v national processes or of negotiations within
traditional international institutions. Although reasons exist to accept this premiss
with regard to policy initiatives such as the 1988 Capital Accord adopred by the
Basle Commiteee,? it is less clear regarding other networks, even within the finan-
cial arena. Network initiatives are theoretically subject to the normal political
constraints on domestic policy-making processes once they have been introduced at
the domestic level. Arguments thar they circumvent these constraints rest on the
presumed ability of national officials in the same issue area to collude with one
another in ways that strengthen dheir respective positicns vis-i-vés bureaucratic rivals

or legislative overseers back home. This presumption is often contested by experts in
the different fields of financial regulation and reqs
case basis.

More generally, many government networks remain prima

ires further research on a casc by

ily talking shops, dedi-
cated to the sharing of information, the cross-fertlization of new ideas, and the
development of common principles based on the respective experiences of partici-
pating members. The power of information is soft power, persuasive rather than
coercive.”? It is ‘the ability to get desired outcomes because others want what you
want'.’! Specific government institutions may still enjoy a substantial
others due to the quality, quantity, and credibility of the information they have w©
exchange.”? But in giving and receiving this information, even in ways that may
significantly affect their thinking, government officials are not exercising power in
the traditional ways which polities find it necessary to hold them accountable for. We
may need to develop new metrics or even new conceptions of accountability geared
towards the distincrive fearures of power in the Information Age.

advantage over

A second and related response raises the question whether and when direct
accountability is necessary for legitimate government, Some domestic institutions,
such as courts and cencral banks, are deemed to act legitimarely without direct
accountability. Legitimacy may be conferred or attained independent of mechanisms
of direct accountability—performance may be measured by outcomes as much as by
process. Tnsulated institutions are designed to counter the voters’ changing will and

67 8ol Picciotto, Networks in International Economic Integratior: Fragmented States and the
Dilemmas of Neo-Liberalism' {19956-7} 17 Northwestern Journal of Internatonal Law and Business
1014, 1047. 8 Tbid., at 1049.

69 ti:han B. Kapstein, Supervising International Banks: Origins and Implications of whe Basle Accord
{Princeton: Department of Economics, Princeton University, 15691).

70 Robert O. Kechane and Joseph S. Nye Ir., ‘Power and Interdependence in the Information Age’
{1998) 77 Foreign Affairs 81, 86. 71 Ihid,

72 See ibid., at §9-92 (discussing ‘the poiidcs of credibility’).
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whin, in order to garner the benefits of expertise and stability and to protect minori-
ries. Many of the policy arenas in which government networks are likely to be most

active are those in which domestic polities have agreed that a degree of insulation and
expertise is desirable. Thus, it is not automatically clear that the transgovernmental

extension of these domestic activities poses legitimacy problems.

A third response is: ‘accountable compared to what?’ The presumed account-
ability or lack thereof of government networks must be contrasted with the
accountability of international organizations on the one hand and NGOs on the
other. International organizations are widely perceived as being accountable only
zo diplomats and international lawyers, which helps explain cheir relative disrepute
in many countries. And accountable to whom? The United Nations suffers from
the perennial percepiion that it is answerable primarily ro its own burcaucracy; the
International Monetary Fund and, to a lesser extent, the World Bank are widely
seer: as fronts for the United States; European Union institutions have been in
crisis over a purported ‘dernocracy deficit’ for much of this decade; the World
Trade Organisation draws populist fire for privileging free trade, and hence the

large corporate interests best positioned to bepefic from free trade, over the
employment, welfare, environmenral, and cultural interests of large numbers of
voters.””

Tis,

NGOs hardly fare bezrer. Alchough they must routinely sing for their supper and
thus depend on their ability to persuade individual and institutional contriburors of
she worth of their activities, many, if not most, are single issue groups who target a
particular demographic and political segment of society and may well wicld power
quite disproportionate o the number of their supporiers. Further, their contributors
rarcly have any direct control over policy decisions once the contribution has been
made, os, equally important, any means of ensuring how their contribution was
spent.

In this context, governmeni nctworks have a number of potential advantages.
First, they are composed of the same officials who make and implement regulations
domestically. To the extent that these nerworks do actually make policy, and to the
extent that the policies made and subsequently adopted at the national level differ
significantly from the outcome of a purely do
able to expect that other domnestic political institutions—Ilegislators, courts, ot other

stic regulatory process, it is reason-

branches of the bureaucracy—will extend their normal oversight funictions o trans-

sovernmental as well as domestic activities. Alston rejects this clzim as excessively

optirnistic, arguing that all the organs of the State have been significantly weakened

75 Consider the following passage from political scientist Henry Nau, which sounds virtually the
same themes as Alston’s critique of government nerworks: “Whose political interests [are] being served by
international instisuzions? Realists said State interests, but the major Srates roday are democracies and
consist of many societal and special interests that do not refiect a single governmeny, let alone national
interest. Crirics of international institutions suspect that these special interests, especially corporaze and
bureasicratic élites with srakes in globalization, now dominare international organizations and use them
o circumvent democraric accountability” Nau, ‘Institutional Skepticism’, Letzer to the Ediror {Summer
1998) 111 Foreign Policy 168.
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by globalization and the neo-liberal economic agenda that has accompanied ie.74
That, however, is a separate argument, which is considered separazely below. It is also
an argument with far broader implications: if the State is really so weakened, then
the prospects of enhancing the accountability of any of the important actors in inter-
nazional life are slim indeed.

A promising development that suggests that State institutions with « more directly

representative rmandate are not yet dead is the growth of legislative networks: links
among those national officials who are most directly responsibie for ensuzing bureau-
cratic accountability. In some areas, national legisiation has been used to facilitate the
growth of government nerworks.”? In others, such as human rights and the environ-
ment, national legislators are increasingly recognizing that they have common inter-

ests. In the European Union, governments are increasingly having to submit their
European policies to special parliamentary committees, who are themselves nerwork-

Eé’lg.% The resuls, according to German international relations scholar Karl Kaiser, is

the ‘reparliamentarization’ of national policy.”” In addition, legislative networks can
be used to strengthen national legislative institutions. For example, the Association of
3
African Election Authorities was founded in 1997, It is composed both of government
officials and leaders of NGOs directly involved in monitoring and assisting eiections.
Other examples include legislative networks contained within international orga-
izati discussed further below. Th tworks allow the regularors or parlia-
nizations, as discussed further below. These networks allow the regulators or parlia
ments of weak States to participate in global governance, and thereby serve the

functions both of setrd d nple for fragile institutions and of lending thel
unciions bon o sett;ﬂgagoo i €Xampic 708 i‘@.gh\. mstitutions ang o EEHC’dﬂg Taelr

strengch and status to the organization in question. The OSCE Parliamentary
Assembly, for example, has played an important role in legitimizing FEastern
European parliaments by monitoring elections and including parliamentarians in all
OSCE deliberations. The controversy surrounding the OSCE’s rejection of a
Belarussian delegation in July 1997 demeonstrates that membership in the Assembly
has become a symbol of governmental legitimacy.”®

A final response to the accountability critique is that the critics are missing a more
significant poiat about the changing nature of power itseif. Government networks
are far berter suited w0 exercising ‘soft power” than ‘hard power—that is, the power
flowing fror an ability to convince others that they want what you want rather than
an ability to compe! them to forgo their preferences by using either threats or
rewards.”® Soft power rests much rmore on persuasive than coercive authority, a base

74 Alston, ‘Miyopia of the Handmaidens', at 442.

75 MOUs berween the SEC and its foreign counrerparts, for example, have been directly escouraged
and facilitated by several United States statutes passed expressly for the purpose. Faith'l Teo, ‘Memoranda
of Undersranding among Securities Regulatoss: Frameworks for Cooperation, implications for
Governance’ (1998), 29—43 (ms on file with auther, Harvard Law School).

76 Shirley Williams, ‘Sovereignty and Accountability in the European Union', in Robert Keohane
and Stanley Hoffman (eds.), The New Furapean Community {Boulder, Colo.: Wesiview Press, 1991).

77 Kaurl Kaises, ‘Globalisierung als Problem der Demokratic’ (Apr. 1998) Internationale Politik 3.

78 Aleksandr Potemkin, Session of OSCE Parliamenzary Assembly encls in Moscow, TTAR -TASS News
Agency, 9 Tuly 1997. 79 Keohane and Nye, ‘Power and Interdependence’, at 86.
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that may in turn require a capacity for genuine engagement and dialogue with
others. To the extent that government officials seek to persuade bur then find that
they must in turn allow themselves to be persuaded in their interactions with their
foreign counterparts, what should mechanisms of accountability be designed to
accomplish?

if a judge, or a regulator, or even a legislator, learns abour alternative approaches
0 a problemn facing him or her in the process of disseminating his or her own coun-
wy’s solution, and views that solutlon more critically thereafter, is there an account-
ability problern? The answer is likely to be that an accountable government does not
seek to constraia the sources of knowledge brought to bear on a particular gover-
nance problem, but rather the ways in which that knowledge is acted upon. Falr
enough, but many government officlals will chink and act differently as a resulr of
their participation in transgovernmental nerworks in ways that we cannot, and
&Igijdbiy should nog, control.

2. A Minimalist Global Agenda

QM

A second major critique of government networks is that they instantiate a radically
scaled-back gz{)bai policy agenda. Alston observes that the formulation of the trans-
governmental policy age;ma focuses on issues that are essendially spillovers from the
domestic policy agendas of the industrialized world, leaving out global poverty,
malnuerition, human rights, refugees, the persecution of minority groups, and
disease.®Y On a superficial level, he is right. The formulation of the policy agenda in
my own previous writing on transgovernmentalism and in an article by Michael
Reisman®! who makes 2 number of similar points does focus more on the extension
of a national regulatory agenda than on more traditional international issues. In this
serse the ‘real new world order’, o queote from my own work, is more abour the
globalization of national regulatory problems and solutions than the extension of
traditional internatonal institutions thar was apparently inidally envisaged by
George Bush.

But that is a rhetorical Hourish, a point advanced as provocatively as possible.
Alston is making a more important poins, arguing that the transgovernmental regu-
latory agenda is displacing the traditional internationalist agenda of providing public
goods 1 solve international collective action problems. That is 2 much more serious
charge, but it confuses the symptoms with the disease. How can the emergence of
transgovernmenta! regulatory networks addressing domestic policy issues that have
become globalized be adduced as a cawse of declining interest in an older burt peren-
nial set of international problems? Frustration with international bureaucracy, doubt
about the value rece;ved for money already spent, neo-liberal economics as a (dubi-

80 Alston, *Myopia of the Handmaideny', at 439,
51 Michael Reisman, ‘Designing and Managing the Future of the State’ (1997) 8 European Journal
of Incernational Law £09.
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ous) domestic solution that in many countries is projected on to the national sphere,
the converse crisis of the social democratic (liberal, in the United States) welfare
Stare—surely these are the real culprits. The resulting issues demand introspection
and innovation, o all our parts.

More generally, the problems Alston identifies are best addressed at the level of
changing domestic State preferences. It is national officials who must be motivated
to renew their commitment to the global public issues he identifies. They must also
be convinced that at least partial solutions to problems such as poverty, disease,
famine, human rights abuses {including women’s and children’s rights) are achievable
and worth pursuing on a global rather than a purely national scale. Focusing on
networks of national government officials, many of whom are grappling with these
problems within their own countries, is a sensible strategy for pursuing this agenda,
and possibly the optimal strategy. Even if traditional international insticutions are the
best mechanisms for implementing a revived maximalist global agenda, 2 question
addressed in the nex! section, it is States and thus government officials who must set
and fund that agenda.

3.3. Displacing International Instirations

The third critique of government networks is that they are displacing international
institutions. Alston makes this charge by again equating government nerworks with
the values of globalization and then lamenting the impact of those values on inter-
national organizations.3? However, a broader critique along the same lines emerges
not only from the contrast that [ and others have drawn between traditional liberal
internationalism and transgovernmentalism, but also from the perception that
government networks offer sorne States a way of escaping or circumventing undesir-
able aspects of international organizations. In particular, government nesworks can
be seen as a way of avoiding the universality of international organizations and the
cumbersome formality of their procedures that is typically designed to ensure some
measure of equality of participation. Members of a government nerwork can pick
and choose new members, esiablish tiers of membership, or simply design proce-
dures that ensure that power is concentrated among some members. Nerworks that
fir this description fue! fears that their members are engaging in a politics of insula-
tion from the global communiry.

These are genuine and potentially serious concerns that may well be warranted in
respect of some government nerwosks at least some of the time. But at this level, the
debate is too general to have much bite. The charges of insulating powerful States at
the expense of weaker States will have to be demonstrated and rebutted in the
context of specific networks. The much larger point, however, is that the apparent
opposition between government nerworks and international organizations is likely to
orove a false dichotomy. Transgovernmentalism represents an alternative paradigm of

82 Alston, “Myopia of the Handmaidens', at 444.
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global governance, but, like all paradigms, it purity is quickly stuined in practice.

Further, continuing to frame che debate in these terms will obscure an extraordinary

sct of opportunities to design new hybrid forms of governance that build on network
concepts as well 2s on more traditional modes of organization.

{n some issue azeas, a real choice is emerging between regulation through govern-
ment networks and through eicher existing or new international crganizations. In
international antitrust regulation, for example, the United Stares is actively pushing
for transgovernmental co-operation, albeir under the auspices of the Organisation
for Economic Co-operation and Development, rather than intergovernmental

armonization through an organization like the World Trade Organisation or the

United Nations or a new international antitrust authority.®? In such cases the cla
that government networks will displace internarional organizations carries weight,
although the international organizacion risking displacernent will not be a promoter
of the global agenda that champions of traditional international organizaticns
appear to have in miad. Nevertheless, the outcome of such debates will depend on
the relative merit not only of the institutional vaiues fostered by competing institu-

tional forms {speed, flexil

ity, and policy autonomy versus universality, formality,
and deliberation), but also by the substantive regulatory outcomes each form is
supposed to promote in the issue area in guestion {mutual recognition versus
harmonization).

In many other issue areas, however, government networks will exist alongside or
even within international institutions and are very likely to complement their func-
tions. The NAFTA environmental enforcement network, for instance, is an example

cials operating within the World Intellectual Property Organisation, art least for the
purposes of negotiating new approaches to international intellectual property regu-
lation, offer another example. The real research questions will ultimazely involve
efforts to determine which organizational forms are best suited to which governance
functons. It may even be possible to develop u principle of giobal subsidiarity,

designed to facilitate the allocation of functions between international organizations

and national officials operating within government networks, or some cormbination

of the two.%* In the meantime, the threat of competition ffom government networks

83 Accorcing to Spencer Weber Waller, ‘[Transgovernmenszai] {clooperation is currently in vogue
because it fncreases national power. Substantive harmonization and true international antitrust law, in
contrasz, promise the diminution of borh natonal lawmaking and enforcement power. Not surprisingy,
the United States, aithough the current leader in pushing for cooperation, is the most reluctant harmo-
nizer on the international scene.’ ‘The Internatonalization of Antitrust Enforcement’ (1997} 77 Boston
University Law Review 343, 378.

8 Asa starring-poinr, one might argue thar co-operative networks of mational regulatory officials can
and should focus o the issues which they are best equipped to address—the exteasion of their domestic
policy briefs. International insticutions shouid address those issues which either no one State is adequately
equipped tw address or which fail to be addressed at all ar the national ievel, either as a result of collective
acrion problems, or because of oihier reasons for resiszance.
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will add the spur of competition to salutary efforts to reform existing international
organizations.
A final critique of government networks implicates an idea, and perhaps an ideal,

ism: a distincrion berween international and domestic politics that is
embodied in and protected by a conception of national sovereignty. However much

of internationza

domestic concern, internationat

their agendas now address issues once of pure
organizations still operate in a self-consciously international space. They employ
independent international bureaucrats, whose loyalty is supposed to shift away from
their national governments. And when they convene meetings of relevant national
officials, as they frequently do, those officials are at the very least wearing dual hats,
formally representing their governments in external affairs. As a res

it, the resolu-
tions or even rules adopted can be resisted at the national level as being external and
imposed.

One of the major advantages of government networks, at least from the perspsc-
tive of those who are often frustrated by the difficalty of ensuring compliance wit!
international rules and norms, is that they directly engage the national officiais who
have the power to implement domestic policy changes. As a result, the policies they
adopt, implement, or at least promote are much harder to combar on grounds of
national soversignty. From a theoretical perspective, government networks straddle
and uitimately erase the domestic/international divide. But from the perspective of
some governments, such as the Mexican environmental officials participating in the
North American Free Trade Agreement (NAFTA) ‘environmental enforcement
necwork’, the result is a politics of imposition that is but the latest face of imperial-
ism, or at least hegemony.

This critique must also be contextualized. In many international issue areas, such
as human rights or environmental regulation, or even many types of financial regu-

lation, the poinrt is precisely to penetrate national sovereignty. The policy decisions
that are the subject of international concern are being made ar the domestic level.
Conversely, rules and principles being adopted in the international or transgovern-
mental sphere are supposed to shape governments’ relations with their own systems.
Further, these goals are often shared by many domestic actors. Thus, to say that
government networks are particularly effective ar penetrating the face of national
sovereignty and defusing opposition based on the ‘imposition” of foreign or interna-
tional rules and instoutions is as likely to be praise as censure.

3.4. Advantages of Government Networks: Bringing the (Disaggregated) State
Back In

The danger in responding to specific criticisms is always thar of losing sight of the
forest. In this case, much of the critique of transgovernmentalism betrays reflexive
hostility and poverty of imagination—a defensive atrachment to a liberal interna-
tionalist agenda that champions international organizations either as ends in them-
selves or as the only means to achieve transcendent policy goals. For many, even
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those who share the undetlying policy goals, this agenda is nothing more than yester-
day’s suutus quo: the welfare State at home, international bureaucracy abroad.
Transgovernmentalistn may in some cases be associated with other policy agendas,
such as neo-liberal economics. But it alse reflects the rise of an organizational form
as a mode of adaptation to a host of factors, from technology to the decline of inter-
State conflict, that cannot be wished or argued away. It is a choice, of course, whether
to celebrate or lament this development. Bus here again, the choice even to frame
transgovernmentalism as an issue offers numerous advantages that its critics appar-
ently have not stopped to ponder.

First, and most important, transgovernmenzalism Is about bringing the State
back iz as an important international actor. As emerges repeatedly in Alstors analy-
sis, his underlying concern is the decline of State power. He argues: ‘Several parallel
developments are working to reduce the powers of the state, of national legislatures,
and of international organisations, while private power (that of corporations rather
than NGOs) is taking up even more of the slack left by the emergence of the mini-
ralist state. 5 This has certainly been the conventional wisdom for much of the past
ecade. But a new consensus is emerging on the importance of 2 strong State. Gerard
Helman and Steven Ratner began by pointing out the terrible consequences of “failed
tates, an argument that was reviled for its neo-colonial overtones in suggesting
internacional substitutes for domestic State power, but that can be read equally as
highlighting the importance of a well-functioning State.¥ Stephen Holmes has
followed suit with his diagnosis of the disasters flowing from ‘weak-State liberalisre
ia the former Soviet Union.®” And as Alston himself acknowledges, even the World
Bank is recognizing ‘that the backlash against the state . . . has gone too far’.¥®
The point of presenting transgovernmentalism as a ‘new world order’, in contrast
to the claims of liberal internationalists who seek to devolve power ever upward to
international organizations and ‘new medievalists’ who predict or even call for the
dermise of the Westphalian system, was to argue that State power was disaggregating
rather than disappearing. State actoss are exercising their power by different means
and through different channels. Alston is quite right to claim that this is a partial
image—'one . . . layer out of a much more complex set of straze’.% Bur singling out
this layer is a reminder that the State is not standing still. Further, thinking about
global policy issues—in all areas—in terms of networks of State actors that compete
with, complement, and even bridge the gap to nerworks of supranational, sub-
national, and private actors opens the door to a host of new ways in which State
actors can address global problems.
A final examnple is in order. The arrest and requested extradition of Genersal
Augusto Pinochet from Britain to Spain to stand trial for crimes against humanity

85 Alston, ‘Myopia of the Handmaidens’, at 442.

6 See e.g. Gerald Helman and Steven Ratner, ‘Saving Failed States’ (1992-3} 89 Foreign Policy 3.

87 Stephen Holrnes, "What Russia Teaches Us Now’ (July-Aug. 1997} American Prospect 30; sce also
Grigory Yavlinsky, ‘Russia’s Phoney Capitalism’ {(May/June 1998} Foreign Affairs 67.

B8 Alston, ‘Myopia of the Handmaidens', at 444. € 1bid., ar 441.
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commitzed in Chile illustrates the impact of transnational judicial networks. A
Spanish judge not orly requests the British government to proceed with arrest and
extradition under applicable British and European law, but specificaily addresses
arguments to his British counterparts by rtailoring his extradition request to take
account of objections raised in an initial judgment blocking extradition by 2 lower
British court, Purthermore, other European magistrates—from France, Swirzerland,
Belgium, Luxembourg, and Sweden—all quickly voiced their support of the Spanish

position by annourncing potential extradition requests of thelr own. judges in each
country have been reinforced in their interpretation of international and domestic
law by an awareness of their counterparts abroad, lending substance to the idea of 2
global community of law. The substance of their achievermnent in helping to bring a
notorious human rights violaror to justice might be even grearer with the added assis-
rance of an international institution such as the projected international criminal
court. But disaggregated State actors, interacting with the political branches bur
maintaining their own autonomy, have not done so badly.

A second major advanzage of government networks concerns the ways in which
they can be used to strengrhen individual Srate institutions without labelling the
Stat= as a wholc as ‘weak’, ‘failed’, ‘illiberal’, or anything else. Nerworks target
specific institutions, imposing particular condirions or at least goals regarding the
level and quality of their functioning and often providing direct information and
even material aid. The SEC, for example, distributes considerable technical assis-
tence through its nerwork of MOUs with other securities regulation agencies.”” The
criteria for participation have little to do with the political system as a whole and a
great deal to do with technical or professional competence. While it may seem odd
to praise the act of turning a blind eye to abuses and worse elsewhere in a national
political system, the concept of a disaggregated State recognizes that wholesale
labels are likely to be misleading and/or counter-productive. States are not unitary
actors inside or out; absent revolution, they are likely to evolve and change in
complex institutional patterns. Government nerworks may be exclusionary in vari-
ous ways, but they are also inclusive in ways that some international organizations
cannot afford to be.

On a more theoretical level, Abram and Antonia Chayes argue that ‘the new
sovereignty is actually ‘status—the vindication of the state’s existence in the interna-
tional system’.”! They demonstrate that in contempeorary international relations,
sovercignty has been redefined o mean ‘membership . . . in the regimes thar make
up the substance of international life’.92 Disaggregating the Stare makes it possible
to disaggregate sovereignty as well, helping specific State institutions derive screngeh
and status from participation in a transgovernmental order. The net cost or benetit
of this development will depend on the values transmirted through any particular
government network, but no values are inherent in the organizational form iself.

90 Teo, ‘Memorandd, at 23—4. 21 Chayes and Chayes, The New Sovereignzy, at 27.
92 Ibid.
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However, the porential to be gained from piercing the sovereign veil and targeting
specific inetitutions is enormous.

4. CONCLUSICN

Many international lawyers will not like the message of this chaprer. It seems an
assault on 2!l that inrernationalists have laboured se painstakingly to build in che
twentiecth century. It offers a horizontal rather than a vertical model of global gover-
nance, an informal and frequently selective set of institutions in place of formal and
highly scripted fora in which each State is accorded an equal voice. Alrernatively,
government networks may appear trendy but inconsequential—talking shops at best
and opportunities for foreign junkets at worst. After all, international institutions
have proliferated over che past decades and seem sufficiently robust thar at least one
noted political scientist has posed the question ‘why do they never die?™?

In fact, government networks are here to stay and will assume increasing impor-
tance in all areas of international life. They are the optimal form of organization for
the Information Age, Note the responses to the East Asian financial crisis; amid calls
for a new Bretron Woods agreement to craft and implement a new international
architecture, the real forum for policy innovation and implementation is the G22.
Governmental nerworks are less likely to displace international organizations than to
infiltrate and complement them; they will also be the ideal fora for pioneering initia-
tives and pilot projects among smaller groups of States. In economic regulation in
particular, they develop casily as they are based on shared rechnical expertise among
regulators and the escalating demands of a globalized economy among both the rich-
est States and the most promising emerging markets.

The provenance of current government networks should nor limir their applica-
bility, however. They offer an important governance alternative to both traditional
international institutions and ‘new medievalist networks of non-State, regional,
local, and supranational actors. It is an alternative that can be promored and used in
imaginative ways, from bolstering legislative and judicial networks to ‘nesting
networks within existing international institutions and creating standing links
berween government networks and NGO networks. Such initiatives will simultane-
ously have to address rising questions of the accountability of transgovernmental
actors: how to define it and how to implement it.

Perhaps the sharpest challenge that proponents of and participants in government
networks will have 1o surmount comes from those who see them as the newest blind
nited States power. In its crudest form, the claim is that as

for the projection of T
international institutions have become too constraining, the United States has
moved away from its traditional liberal internationalist agenda and begun promot-

935 Susan Strange, “Why Uo International Organizations Never Die?’, in B. Reinalda and V. Verbeek
(eds.), Auteromous Policy Making by Internationa! Organizarions (1ondon: Routledge, 1998}, 213.
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ing more informal co-operation through government nerworks which allow individ-
wal United States government institutions o play 2z dominant role. From this
perspective, networks are an optimal organizational form only in so far as a United
States institurion remains the central node.

In contrast to this critique, however, United States policy-makers are beginning
to find that in some areas networks create their own demands. In the arcas of darta
privacy and cuitural policy, for example, the United States is being excluded from
rransgovernmenial co-aperation because it does not have domestic government insti-
tutions concerned with these issues. Participation in a transgovernmental network
requires a national node, but creation of such a node carries its own implications,
and dangers, from the perspective of those who oppose such policy altogether. Thus,
just as United States securities regulators encourage the creation of at least quasi-
autohomous securities commissions in emerging markets as the price of entry intw
both bilateral and plurilateral network rclations, the United Staves executive and
legislature is facing a similar choice in policy areas more foreign to United States
traditions.

Finally, different organizational forms have their own impact on the ways in
which power is most effectively exercised. The informality and flexibility of govern-
ment networks privileges the expertise and superior resources of United States

government institutions in many ways. At the same time, however, the absence of
1

formal voting rules or even of established institutional protocols prevents the United
States or any other powerful State from actually imposing its will. The dominant
currency is engagement and persuasion, built on long-term relationships and trust.
United States government officials from regulators to judges to legislators are likely
to find themselves enmeshed in networks even as they try to engineer them.

Every age needs its own idealistic vision: the Information Age will celebrate the
exchange of ideas over the imposition of ideology. Nerworks are the medium for that
exchange, a medium thas, like others before i, will itself become the message. The
resule will be the effective adaptation of national governments to the growth of

nerworks among the private and semi-public actors they supposedly govern. The
State will thus be able to retain its position as a primary locus of political, economic,
and even social power in the international system, but shifes in both the organization
and the nature of that power will ultimately transform the State itself.



